JAMAICA

No. 10 -2004

| assent,

[L.S]

HOWARD F. COOKE,
Governor-General

25th day of March, 2004

AN ACT to Repeal and replace the CompaniesAct.

[ The date notified by the Minister ]
bringing the Act into operation

BEITENACTED by The Queen’sMost Excellent Mg esty, by and
withtheadviceand consent of the Senateand Houseof Representatives
of Jamaica, and with theauthority of the same, asfollows.—

PART |—Preliminary

1. ThisAct may be cited asthe Companies Act, 2004, and shall snort title
comeinto operation on aday to be appointed by the Minister by notice ;”gngggem
published inthe Gazette. '

2—(1) InthisAct unlessthe context otherwiserequires— Interpretation.

“accounts’ includes a company’s group accounts whether
prepared intheform of accountsor not;
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"dfiliated" in relation to two or more companiesmeansthat—

@
(b)
©

(d)

oneof themisthesubsidiary of theother;
eachof themisasubsidiary of thesamecompany;

eachof themiscontrolled directly or indirectly by the
same person; or

each of them by virtueof paragraph (), (b) or (c) has
arelationship withthe same company a thesametime;

“agent” doesnot includeaperson’scounseal acting assuch;,

“annual return” meansthereturn required to bemade, inthecase
of acompany having a share capital, under section 122,
and, inthe case of acompany not having ashare capital,
under section 123;

“appointed day” meansthedate of commencement of thisAct;

“articles” meansthearticlesof incorporation of acompany as
originaly framed or asdtered by specia resolution,

"associate” inrelation to any person means—

@

(b)

©

acompany or body corporate of which that person
beneficialy ownsor controls, directly or indirectly,
sharesor debenturesconvertibleinto shares, that carry
morethan 20 percent of thevoting rights—

() underal circumstances,

(i1) by reason of the occurrence of an event
that iscontinuing; or

(i) by reason of acurrently exercisableoption
or right to purchasethose sharesor those
convertibledebentures;

a partner of that person acting on behalf of the
partnership of whichthey are partners;

atrust or estatein which that person hasasubstantial
beneficia interest or inrespect of whichheservesasa
trusteeor inasimilar capacity;
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(d) aspouseof that person;
() achild, step-child or adopted child of that person;
(f) animmediatereativeof that personor of hisspouse;

“book and paper” and “book or paper” include accounts, deeds,
writingsand documents,

“company” meansacompany formed and registered under this
Act or an existing company;

“the Court” used in relation to acompany meansthe Supreme
Court;

“debenture” includes debenture stock, bonds and any other
securitiesof acompany whether congtituting achargeonthe
assetsof the company or not;

“director” includesany person occupying the position of director
by whatever namecalled;

“document” includes, in addition to adocument in writing—
(@ any map, plan, graph or drawing;
(b) any photograph;
(0 any disc, tape, sound track or other deviceinwhich
soundsor other dataare embodied so asto be capable

(with or without the aid of some other equipment) of
being reproduced therefrom;

“existing company” means acompany formed and registered
before the commencement of thisAct under theLaw in
force beforethat date;

“fileaccounts’ hasthe meaning assigned to that expression by
subsection (4) of section 25;

“financid year” means, inrelationto any body corporate, theperiod
inrespect of whichany profit andlossaccount of thebody
corporatelaid beforeit in generad meetingismadeup, whether
that periodisayear or not;
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“issued generally” means, in relation to aprospectus, issued to
personswho are not existing membersor debenture holders
of thecompany;

"Immediaterelative", asrespectsany person, means hisspouse,
or hischildren (including step-children) and their spouses,
hisparents, hisbrother or sister;

“officer” in relation to a body corporate includes a director,
manager or secretary;

“prescribed” means, asrespectstheprovisonsof thisActrelating
to procedure, winding up, and the costsand feesin connection
therewith, prescribed by rulesof court, and asrespectsthe
other provisionsof thisAct, prescribed by theMinister;

“prospectus” means any prospectus, notice, circular
advertisement, or other invitation, offering to thepublicfor
subscription or purchase any shares or debentures of a

company;

“Regigrar” or “ Registrar of Companies’ meansthe public officer
referred toin section 351,

“rules’ meansrulesprovided for inthisAct, and includesrulesof
court andforms;

“shadow director” in relation to acompany, meansapersonin
accordancewithwhosedirectionsor ingructionsthedirectors
of thecompany are accustomed to act, so, however, that a
personisnot deemed ashadow director by reason only that
thedirectorsact on advice given by himinaprofessiona
capecity;

“share’” means a share in the share capital of acompany, and
includes stock except whereadi stinction between stock and
sharesisexpressed or implied;

“sharewarrant” hasthe meaning assigned to that expression by
subsection (2) of section 82;
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"stated capital” includes—

(@ thetotd issueprice(including consideration other than
cash) of al classesof shares,

(b) thefull valueof transfersto capital by the company
fromprofit, or revenuereserves, including thetotd issue
priceof bonussharesissued upon acapitalization of
profitsor revenuereserves,

“TableA” meansTableA intheFirst Schedule;

“timeof theopening of thesubscriptionlists’ hasthemeaning
assigned to that expression by subsection (2) of section51;

“Trusteg” hasthemeaning assignedtoit by section 231.

(2) A person shall not be deemed, within the meaning of any
provisoninthisAct, to beapersoninaccordancewith whosedirections
or instructionsthe directors of acompany are accustomed to act, by
reason only that thedirectorsof the company act on advice given by
himinaprofessona capacity.

(3) Wherever inthisAct or inany rulesacopy of an order of
the Courtisrequired to be served on or delivered to the Registrar the
copy soto beserved or delivered shall be an office copy.

(4) References in this Act to a body corporate or to a
corporation shall be construed asnot including acorporation sole but
asincluding acompany incorporated outs de Jamaica.

(5) Any document filed with the Registrar shall be capabl e of
being read.

Incorporation of Companies and Matters Incidental thereto

3—(1) Oneor morepersonsmay formacompany by signing and
sending articles of incorporation to the Registrar and otherwise
complying withtherequirementsof thisActinrespect of registration.

(2) Suchacompany may beether—

(@ acompany havingtheliability of itsmemberslimited by the
articlestotheamount, if any, unpaid onthesharesrespectively

First
Schedule.

Mode of
forming
incorporated
company.
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held by them (in thisAct termed “acompany limited by
shares’); or

(b) acompany havingtheliability of itsmemberslimited by the
articlesto such amount asthe members may respectively
thereby undertaketo contributeto theassetsof thecompany
in the event of itsbeing wound up (inthisAct termed “a
company limited by guarantee”’) whether or not such a
company hasashare capita; or

() acompany nothavingany limitontheliability of itsmembers
(inthisAct termed “an unlimited company”).

4.—(1) A company hasthe capacity, and, subject to thisAct, the
rights, powersand privilegesof anindividual.

(2) A company hasthecapacity to carry onitsbusiness, conduct
itsaffairsand exerciseits powersin any jurisdiction outside Jamaicato
the extent that thelawsof Jamaicaand of that jurisdiction permit.

(3) Itisnot necessary for abylaw to be passed to confer any
particular power onacompany or itsdirectors.

(4) Thissection doesnot authorize any company to carry on
any businessor activity in breach of—

(& any enactment prohibiting or restricting the carrying on of
thebusinessor activity; or

(b) any provisionrequiring any permission or licencefor the
carryingonof thebusinessor activity.

5. A company shall not carry on any business or exercise any
power that itisrestricted by itsarticlesfrom carrying on or exercising,
nor shall acompany exerciseany of itspowersin amanner contrary
toitsarticles.

6. For the avoidance of doubt, it is hereby declared that, unless
otherwise specifically provided inthisAct or any other enactment, an
act of acompany that iscontrary toitsarticles(including any transfer of
property to or by acompany) shall not beinvalid by reason only that
theactiscontrary toitsarticles.
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7. No person shall be affected by, or presumed to have notice or Notice not
knowledge of, the contents of adocument concerning acompany by e
reason only that the document has been filed with the Registrar or is
availablefor ingpection at any office of the company.

Articles of Incorporation

8—(1) Articles of incorporation of a company shall bein the Form of
prescribed form and shall set out in respect of the company— articles.

(@ thenameof thecompany with"limited" asthelast word of
the namein the case of acompany limited by sharesor by
guarantee;

(b) that theregistered office of thecompany isto besituatedin
theldand;

(©) inthecaseof acompany having asharecapita, the classes
of shares, if any, and the maximum number of shares, if any,
that the company isauthorizedtoissue;

(d) if therighttotransfer sharesinthecompany isto berestricted,
a statement to that effect and giving the nature of the
regriction;

() thenumberof directors, or themaximumor minimum number
of directorsof thecompany;

(f) any restrictionson the businessthat the company may carry
on.

(2) Articlesshdl—

(@ beprinted or typewritten or bein somelegibleform or other
form acceptableto the Registrar;

(b) bedividedinto paragraphsnumbered consecutively;
(©) bear thesamestamp asif they were contained in adeed,;

(d) besigned by each subscriber of thearticlesinthepresence
of atleast onewitnesswho must attest the signature.



8

First
Schedule.

Regulations
required in
case of
unlimited
company or
company
limited by
guarantee.

[No. ] The Companies Act, 2004

(3) Nothinginthissection shall operateto prevent theinclusion
inthearticlesof acompany, of provisionswith respect to any matter
not required by thissectionto beincludedinthearticles.

(4) Thearticlesof acompany referredtoin section 11 (a) and
(b) shdl gatethat theliability of itsmembersislimited.

(5) Thearticlesof aprivate company shal containthe matters
specifiedinsection 25(1).

(6) Theformof thearticlesof—
(@ acompany limited by shares;
(b) acompany limited by guaranteeand not having asharecapitd;
(© acompany limited by guaranteeand having asharecapital;
(d) anunlimited company having asharecapitd,

may be respectively in accordance with theforms set out in Tables
A, B, Cand D intheFirst Schedule, except to the extent that they are
excludedinwholeor in part or modified.

(7) A company having asharecapita shall, whereapplicable,
fileadocument with the Registrar setting out thefollowing—

(& if two or more classes of shares are issued, the rights,
privileges, restrictionsand conditionsattaching to each class
of shares; and

(b) if aclassof sharesmay beissued in aseries, theauthority
giventothedirectorstofix the number of sharesin, andto
determine the designation of, and the rights, privileges,
restrictions and conditions attaching to the shares of each
series.

9.—(1) Inthe case of an unlimited company or acompany limited
by guaranteethearticlesmust state the number of memberswithwhich
the company proposesto beregistered and, if the company hasashare
capital, theamount of share capital with which the company proposes
to beregistered.
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(2) Where an unlimited company or acompany limited by
guarantee has increased the number of its members beyond the
registered number, it shall, within fifteen days after theincrease was
resolved on or took place, giveto the Registrar notice of theincrease,
and the Registrar shall record theincrease.

(3) If default ismadein complying with subsection (2), the
company and every officer of thecompany whoisindefault shall be
liableto afine not exceeding fifty thousand dollars.

10.—(1) Subject totheprovisionsof thisAct, acompany may by Aiteration of
special resolution alter or add toitsarticles. articles by

special
(2) Any dterationor addition somadeinthearticlesshall, subject "*=“o™
totheprovisonsof thisAct, beasvadidasif originaly contained therein,
and be subject inlike manner to ateration by specia resolution.

Registration
11. Thearticlesshall bedelivered to the Registrar who shall— Registration

of articles.

(@ retain and register them if the articles comply, with the
provisonsof thisAct; or

(b) wherethearticlesarenotincompliance, requirethat they be
amended to ensure such compliance.

12—(1) Ontheregigrationof thearticlesof acompany theRegistrar Effect of
shall certify under hishand that the company isincorporated and, inthe "9'strato
caseof alimited company, that the company islimited.

(2) From the date of incorporation mentioned inthe certificate
of incorporation, thesubscribersof thearticles, together with such other
persons as may from timeto time become members of the company,
shdl beacompany by thenamecontainedinthearticles, cgpableforthwith
of exercisngall thefunctionsof anincorporated company, and having
perpetua success on and acommon sed, but with suchliability onthe
part of the membersto contributeto the assetsof the company inthe
event of itsbeingwound up asismentioned inthisAct.
13—(1) A certificateof incorporationgiven by theRegistrar inrespect  Condlusiveness

of certificate

of any association shall be conclusiveevidencethat al therequirements  of ,
Incorporation.
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of thisAct in respect of registration and of matters precedent and
incidenta thereto havebeen complied with, and that theassociationisa
company authorized to beregistered and duly registered under this
Act.

(2) A statutory declaration by an attorney-at-law engagedin
theformation of the company, or by aperson namedinthearticlesasa
director or secretary of the company, or by aperson whoisamember
of thelnstituteof Chartered Secretariesand Administrators engaged
intheformation of the company, of compliancewithall or any of the
said requirementsshall be produced to the Registrar, and the Registrar
mayy accept such adeclaration assufficient evidence of compliance.

14.—(1) Subject to the provisions of this section, a company
registered as unlimited may register under thisAct aslimited, or a
company dreedy registered asalimited company may re-register under
thisAct, but the registration of an unlimited company as alimited
company shdl not affect therightsor liabilitiesof thecompany inrespect
of any debt or obligationincurred, or any contract entered into, by, to,
with or on behalf of the company before theregistration, and those
rightsor liabilitiesmay beenforced asprovided by thisActinthesame
manner inal respectsasif no such change of registration had taken
place.

(2) Onregistration in pursuance of this section the Registrar
shall closetheformer registration of the company, and may dispense
with the delivery to him of copies of any documentswith copies of
which hewasfurnished on the occasion of the original registration of
the company, but, saveasaforesaid, theregistration shall takeplacein
thesamemanner and shall haveeffect asif it werethefirst registration
of thecompany under thisAct.

(3) Where a company limited by shares re-registers as a
company limited by guarantee, theamount of the guarantee shall not
belessthan theamount remaining unpaid on the shares.

Provisions with respect to Names of Companies

15.—(1) No company shall beregistered by anamewhichinthe
opinionof theRegigrar isundesirablehaving regard to such provisons
asmay be prescribed.
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(2) If, through inadvertence or otherwise, acompany onitsfirst
registration or onitsregistration by anew nameisregistered by aname
whichintheopinion of theRegistrar too closaly resemblesthe nameby
whichacompany inexisenceisprevioudy registered, thefirsmentioned
company may, with the sanction of the Registrar, changeitsname, and
shdl, if theRegistrar sodirectswithinsix monthsof itsbeing registered
by that name, change its name within six weeks of the date of such
direction or within such longer period asthe Registrar may think fit to
dlow.

(3) If at any timeafter acompany hasbeenregisteredit appears
tothe Registrar that thenameunder whichitisregisteredisundesirable,
the Registrar may notify the company accordingly and may in such
notification direct the company to changeits name, and the company
shall changeitsnamewithin six weeksof such direction unlesswithin
that timeit haslodged an appeal to the Court against such direction.

(4) TheCourt shall thereupon either cancel or confirm such
direction and itsdecision shal befinal and conclusive.

(5) If thedirectionisconfirmed the company shall changeits
namewithin six weeksof such confirmation.

(6) 1f acompany makesdefaultin complying with adirection
under subsection (2) or, except where an appeal has not been disposed
of, under subsection (3), it shall beliableto afinenot exceeding one
thousand dollarsfor every day during whichthe default continues.

(7) Subsections(3), (4) and (5) of section 17 shall apply toa
changeof nameunder thissection asthey apply to achange of name
under that section.

16.—(1) Whereit isproved to the satisfaction of the Minister that
an association about to beformed asalimited company isto beformed
for promoting commerce, art, science, religion, charity or any other
useful object, andintendsto apply itsprofits, if any, or other incomein
promoting itsobjects, and to prohibit the payment of any dividendtoits
members, the Minister may by licencedirect that the association may
beregistered asacompany with limited liability, without theaddition of
theword*“limited” toitsname, and the association may beregistered

11
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accordingly and shdl, onregigrationenjoy al theprivilegesand (subject
totheprovisionsof thissection) be subject to all the obligations of
limited companies.

(2) Whereitisproved tothe satisfaction of the Minister—

(& thattheobjectsof acompany registered under thisAct asa
limited company or of an existing company, being alimited
company, isrestricted to the matters specified in subsection
(2) and to objectsincidental or conducivethereto; and

(b) that by itsconstitution the company isrequired to apply its
profits, if any, or other incomein promoting itsobjectsandis
prohibited from paying any dividend toitsmembers,

theMinister may by licence authorize the company to make by specia
resolution achangeinitsnameincluding or congsting of theomission of
theword “limited”, and subsections (4), (5) and (6) of section 17 shall
apply to achange of name under this subsection asthey apply to a
changeof nameunder that section.

(3) Alicenceby the Minister under thissection may begranted
on such conditionsand subject to such regulationsasthe Minister thinks
fit, and those conditionsand regulations shal bebinding onthebody to
whichthelicenceisgranted, and, wherethe grant isunder subsection
(2), sndl, if theMinister sodirects, beinsertedinthearticles.

(4) A body towhichalicenceisgranted under thissection shall
be exempted from the provisions of thisAct relating to the use of the
word “limited” asany part of itsname, the publishing of itsnameand
thesending of listsof membersto the Registrar.

(5) A licenceunder thissection may at any timeberevoked by
the Minister, and upon revocation the Registrar shall enter upon the
register theword“limited” at theend of the name of the body towhich
it wasgranted, and the body shall ceaseto enjoy the exemptionsand
privilegesor, asthe casemay be, theexemptionsgranted by thissection:

Provided that, beforealicenceissorevoked, theMinister shall give
tothebody noticeinwriting of hisintention, and shall afford the body
an opportunity of being heardinoppositionto therevocation.
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(6) Whereabody in respect of which alicenceunder thissection
isinforcedtersthe provisonsof itsarticleswith respect toitsbusiness,
the Minister may (unless he seesfit to revokethelicence) vary the
licence by making it subject to such conditionsand regulationsasthe
Minigter thinksfit, inlieu of or inadditionto theconditionsand regulations,
if any, towhichthelicencewasformerly subject.

(7) Where alicence granted under this section to abody the
nameof which containsthewords* Chamber of Commerce’ isrevoked,
the noticeto be given under the proviso to subsection (5) shall include
astatement of the effect of the provisions of subsection (2) of section
17.

(8) Theprocedurein casesof applicationsfor licencesunder
thissection shall beinaccordancewith that set out inthe Tenth Schedule.

17—(1) A company may, by specid resolution and with theapprova
of theRegistrar Sgnifiedinwriting, changeitsname.

(2) Wherealicence granted pursuant to section 16 to abody
the name of which containsthe words“ Chamber of Commerce” is
revoked, thebody shall, within aperiod of six weeksfrom the date of
therevocation or such longer period asthe Registrar may think fit to
allow, changeitsnameto anamewhich doesnot contain those words.

(3) If such a body makes default in complying with the
requirementsof subsection (2), it shall beliableto afinenot exceeding
two thousand dollarsfor every day during which the default continues.

(4) Whereacompany or abody changesits name under this
section the Regigtrar shdl enter thenew nameontheregister in place of
theformer name, and shal issueacertificate of incorporation ateredto
meet the circumstances of the case.

(5) Thechangeof nameshall not affect any rightsor obligations
of thecompany or body, or render defective any legal proceedingsby
or againgt it, and any legal proceedingsthat might have been continued
or commenced against it by its former name may be continued or
commenced againgt it by itsnew name.

Tenth
Schedule.

Change of
Name.

13



14

Reservation
of name.

Effect of
articles.

Provision as
to articles of
companies
limited by
guarantee.

[No. ] The Companies Act, 2004

(6) Where acompany or body changes its name under this
sectionit shal causenotice of thechange of nameto bepublishedinthe
Gazetteand in adaily newspaper printed and circulatingintheldand
within thirty daysafter the date on which the Registrar approvesthe
changeand if default ismadein complying with this subsection the
company or body and every director, manager, secretary or other officer
of the company or body who knowingly and wilfully authorizes or
permitsthedefault shal beliableto afinenot exceeding fifty thousand
dollars.

18. The Registrar may, upon request and upon payment of the
prescribed fee, reservefor 90 daysanamefor anintended company or
for acompany about to changeitsname.

General Provisions with respect to Articles

19—(1) Subject totheprovisonsof thisAct, thearticlesshdl, when
registered, bind the company and the membersthereof to the same
extent as if they respectively had been signed and sealed by each
member, and contained covenantson the part of each member to cbserve
all theprovisonsof thearticles.

(2) All money payable by any member to the company under
the articlesshall be adebt duefrom him to the company, and inthis
Island be of the nature of aspecialty debt.

20.—(1) In the case of acompany limited by guarantee and not
having asharecapitd, every provisoninthearticlesor inany resolution
of the company purporting to give any person aright to participatein
thedivisibleprofitsof the company otherwisethan asamember shall
bevoid unless such provision wasin existence at the appointed day.

(2) For the purpose of the provisionsof thisAct relating to the
articlesof acompany limited by guarantee and of this section, every
provisioninthearticlesor in any resolution, of acompany limited by
guarantee purporting to divide the undertaking of the company into
sharesor interests shall betreated asaprovision for ashare capital
notwithstanding that thenumber of the sharesor interestsisnot specified
thereby.
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21. Notwithstanding anythinginthearticlesof acompany, nomember
of the company shall be bound by an ateration madeinthearticles
after thedateonwhich hebecameamember, if and sofar asthedteration
requireshimto take or subscribefor more sharesthan the number held
by himat thedateonwhichthedterationismade, or inany way increases
hisliability asat that dateto contributeto the sharecapitd of, or otherwise
to pay money to, the company:

Provided that thissection shdl not gpply inany casewherethemember
agreesinwriting, either before or after the alteration ismade, to be
bound thereby.

22.—(1) A company shall, on being so required by any member,
send to him acopy of thearticles, subject to payment of such sumas
may be prescribed.

(2) If acompany makesdefaultin complying with thissection,
the company and every officer of thecompany whoisindefault shall be
liableto afinenot exceeding two thousand dollars.

Member ship of Company

23.—(1) Thefollowing persons are members of acompany and
shall beentered asmembersonitsregister of members—

(@ personswho subscribe to the company’s articles whose
namesshall, on theregistration of the company, beentered
inthecompany’sregister;

(b) thepersonal representativesof adeceased member andthe
trusteein bankruptcy of abankrupt member;

(¢) personsnamed asaprincipal account holder or subsidiary
account holder, asthe case may be, during any periodin
respect of which digiblesecuritiescarrying votingrightsare
entered against their namesin theregister of thelicensed
central securitiesdepository for that company'sshares.”.

(2) Every other person who agreesto become amember of a
company, and whose nameisentered initsregister of members, shall
beamember of the company.

(3) For the purposes of this section—

15
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"licensed central securitiesdepository” meansacompany licensed
under section 67B of the SecuritiesAct to operateacentra
securitiesdepository;

"principal account holder" means a person who maintains an
account with alicensed central securitiesdepository;

"subsidiary account holder" meansthe personinwhose namea
subgdiary account isopened and maintained by theprincipa
account holder.".

24.—(1) Except inthe cases hereafter in this section mentioned, a
body corporate cannot beamember of acompany whichisitsholding
company, and any allotment or transfer of sharesinacompany toits
subsidiary shall bevoid.

(2) Nothinginthissection shall apply wherethesubsidiary is
concerned as personal representative, or where it is concerned as
trustee, unlessthe holding company or asubsdiary thereof isbeneficidly
interested under thetrust and isnot so interested only by way of security
for the purposesof atransaction entered into by itintheordinary course
of abus nesswhichincludesthelending of money.

(3) Thissection shal not prevent—

(& asubsdiary whichis, ontheappointed day, amember of its
holding company; or

(b) acompany which, being amember of another company,
becomesasubsidiary of that company,

from continuing to be amember but, subject to subsection (2), the
subsidiary shdl havenoright to voteat meetingsof the hol ding company
or any classof membersthereof.

(4) Subject to subsection (2), subsections(1) and (3) shal apply
inrelation to anomineefor abody corporatewhichisasubsdiary, asif
referencesin subsections (1) and (3) to such abody corporateincluded
referencesto anomineefor it.

(5) Inrelation to acompany limited by guarantee or unlimited
whichisaholding company, thereferencein this section to shares,
whether or not it hasashare capital, shal be construed asincluding a
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referenceto theinterest of itsmembersas such, whatever theform of
that interest.

Private Companies

25.—(1) For the purposes of this Act, the expression “private
company” meansacompany which by itsarticles—

@
(0)

©

(d)

C)

restrictstheright to transfer itsshares; and

[imitsthe number of its membersto twenty, not including
persons who are in the employment of the company and
personswho, having beenformerly intheemployment of the
company were, whileinthat employment, and have continued
after the determination of that employment to be, members
of thecompany; and

prohibitsany invitation to the public to subscribe for any
sharesor debentures of the company; and

prohibitsany invitation to the public to deposit money for
fixed periods or payable on call whether bearing or not
bearing interest; and

subject totheexceptionsprovided for inthe Twel fth Schedule,
prohibitsany person other than the holder from having any
interest inany of the company’sshares.

(2) Wheretwo or more persons hold one or more sharesof a
company jointly, they shall, for the purposes of thissection, betreated
asasingle member.

(3) Subject to subsection (4), aprivate company shall not be
obliged to file accounts unless, but shall be so obliged if, any of its
sharesisheld by abody corporate, so, however, that any obligationto
fileaccountsimposed upon aprivate company by virtueof thissubsection
shdll be subject totheexceptionsprovided for inthe Thirteenth Schedule.

(4) InthisAct theexpression “fileaccounts’ inrelationto a
company meanstoincludeinitsannual return pursuant to subsection
(3) of section 124 the documents and information mentioned in that
subsection.

Private
companies.
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(5) Theprovisionsof paragraph (b) of subsection (1) shall not
apply toacompany whichisaforeign salescorporation operating under
the Foreign Sales CorporationsAct.

(6) For the purposes of thisAct apublic company isacompany
that isnot aprivate company.

26.—(1I) If acompany, being aprivate company, dtersitsarticlesin
such manner that they no longer includethe provisionswhich, under
section 25, arerequired to beincluded inthe articlesof acompany in
order to constitute it a private company, the company shall, asonthe
date of thealteration, ceaseto beaprivate company and shall, withina
period of fourteen days after that date, deliver to the Registrar for
registration aprospectusor astatement inlieu of prospectusintheform
and containing the particulars set out in Part | of the Second Schedule
and, inthe casesmentionedin Part |1 of that Schedul e, setting out the
reports specified therein, and the said Parts| and |1 shall have effect
subject to the provisionscontained in Part |11 of that Schedule:

Provided that astatement inlieu of prospectusneed not beddlivered
under thissubsectionif within the period of fourteen daysaforesaid a
prospectus rel ating to the company which complieswith the Third
Scheduleisissued andisddiveredto the Registrar asrequired by section
40.

(2) Every statement in lieu of prospectus delivered under
subsection (1) shall, where the persons making any such reportsas
aforesaid have made therein or have, without giving the reasons,
indicated therein any such adjustmentsasare mentionedin paragraph 5
of Part 11 of the Second Schedul e, have endorsed thereon or attached
thereto awritten statement signed by those persons setting out the
adjustmentsand giving thereasonstherefor.

(3) If defaultismadein complying with subsection (1) or (2) the
company and every officer of thecompany whoisin default shall be
ligbleto afinenot exceeding fifty thousand dollars.

(4) Where astatement in lieu of prospectus delivered to the
Regigtrar under subsection (1) includesany untrue statement, any person
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who authorized the delivery of the statement inlieu of prospectusfor
registrationshdl beliable—

(& onconvictiononindictment, toimprisonment with or without
hard labour for aterm not exceeding two yearsor afine not
exceeding fifty thousand dollars, or both such fine and
imprisonment; or

(b) onsummary conviction before aResident Magistrate, to
imprisonment with or without hard labour for aterm not

exceeding threemonthsor afinenot exceeding fifty thousand
dollarsor both such fineand imprisonment,

unlessheproveseither that the untrue statement wasimmeateria or that
he had reasonable ground to believe and did up to the time of the
delivery for registration of the statement inlieu of prospectusbelieve
that the untrue statement wastrue.

(5) For the purposes of this section—

(@ adaementincludedinastatementinlieuof progpectusshdl
be deemed to be untrueif itismisleading in theform and
contextinwhichitisincluded; and

(b) astatement shall bedeemedtobeincludedinastatementin
lieu of prospectusif it iscontained therein or in any report or
memorandum appearing onthefacethereof or by reference
incorporated therein.

27. Wherethearticlesof acompany includethe provisionswhich
under section 25 arerequired to beincludedin thearticlesof acompany
in order to constitute it a private company but default is made in
complying with any of those provisions, the company shall ceasetobe
entitled tothe privilegesand exemptions conferred on private companies
under the provisions contained in subsection (3) of that section, and
thereupon those provisionsshall apply to the company asif it werenot
aprivate company:

Provided that the Court, on being sati sfied that thefailureto comply
with the conditionswas accidental or dueto inadvertence or to some
other sufficient cause, or that on other groundsitisjust and equitableto
grant relief, may on theapplication of the company or any other person
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interested and on such termsand conditionsas may seemto the Court
just and expedient, order that the company be relieved from such
consequencesasaforesaid.

Mutual Fund Companies

27A —(1) A"mutual fund company" meansacompany havinga
sharecapita andincorporated for the purpose of investing themoneys
of itsmembersfor their mutua benefit, stating initsarticlesthatitisa
mutual fund, having the power to redeem or purchasefor cancellation
itsshareswithout reducing itsauthori zed share capita and isregistered
under the SecuritiesAct asamututa fund.

(2) A mutua fund company may, ontheredemption of itsown
shares, repay the capital paid up on such sharesout of itsstated capital
account or reserves, on such termsand in such manner and at such
price asmay be determined having regard to the asset val ues of shares
asascertained in accordance with the articles of the company.

(3) Theredemption or purchase of itsown sharesby amutual
fund company shall not betaken asreducing itsauthorized sharecapitd,
andamutud fund shall havethe power toissuesharesequa inaggregate
vauetotheaggregate val ue of the shares so redeemed or purchased as
if those shareshad never beenissued and theissuance of such shares
under the power herein contained shall not betaken asincreasing the
amount of itsissued sharecapital.

(4) The powers of a mutual fund company referred to in
subsection (3) shall be exercisable by thedirectorsof themutua fund
company or inaccordancewith the policiesand procedures established
by thedirectors.

(5) Nosharesof amutua fund company shall beredeemed by
themutua fund company or purchased by another mutud fund company
unlesssuch sharesarefully paid.

(6) A mutud fund company shdl beexempt fromtheprovisons
of sections41, 42, 43, and 46 of thisAct in relation to a prospectus
and the offering of sharesfor sale or subscription to the public; and
sections44, 45 and 47 of thisAct and the provisions of the Securities
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Act shall apply to such comapny inrelation to aprospectus and the
offering of sharesfor saleor subscriptionto thepublic.

(7) Sections112 and 113 of thisAct (inspection of register of
membersby public) shal not apply toamutua fund company.”

Contracts, etc.

28.—(1) Contracts on behalf of a company may be made as
follows—

(& acontract whichif made between private personswould be
by law required to beinwriting and if made according to the
law of Jamaicato beunder seal, may be made on behalf of
the company in writing under the common seal of the

company;

(b) acontract whichif made between private personswould be
by law required to beinwriting, signed by the partiesto be
charged therewith may be made on behaf of thecompany in
writing Signed by any person acting under itsauthority express
orimplied;

(c) acontract whichif made between private personswould by
law bevalid athough made by parol only, and not reduced
intowriting, may bemadeby parol on behaf of the company
by any person acting under itsauthority, expressor implied.

(2) A contract made according to thissection shal beeffectua
inlaw, and shall bind the company and its successors and all other
partiesthereto.

(3) A contract made according to this section may bevaried or
dischargedinthe same manner inwhichitisauthorized by thissection
to be made.

29.—(1) Except as provided in this section, aperson who enters
intoanord or written agreement or contract inthenameof or on behalf
of acompany beforeit comesinto existence or who purportsto enter
into such an agreement or contract, ispersonaly bound by the agreement
or contract and isentitled to the benefits of that agreement or contract.
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(2) Within a reasonable time after a company comes into
existence, it may, by any action or conduct signifyingitsintentionto be
bound thereby, adopt an ora or written agreement or contract madein
itsnameor onitsbehalf beforeit cameinto existence.

(3) When acompany adopts an agreement or contract under
subsection (2)—

(& thecompany isbound by the agreement or contract andis
entitled to the benefitsthereof asif the company had beenin
existence at the date of the contract and had been aparty to
it; and

(b) apersonwho purported to act inthe name of the company
or on itsbehalf ceases, except as provided in subsection
(4), tobebound by or entitled to the benefits of the agreement
or contract.

(4) Except asprovided in subsection (5), whether or not anora
or written agreement or contract made before the company cameinto
existence is adopted by the company, a party to the agreement or
contract may apply to the court for an order—

(& fixing obligations under the contract asjoint or joint and
severd; or

(b) apportioning liability between or anong thecompany anda
person who purported to act in the name of the company or
onitsbehdlf,

and the court may, upon the application, makeany order it thinksfit.

(5) If expresdy so providedin an agreement or contract, aperson
who purported to act for or on behalf of acompany beforeit cameinto
existenceisnot in any event bound by the agreement or contract or
entitled to the benefitsthereof.

30. A hill of exchange or promissory note shall be deemed to have
been made, accepted or indorsed on behalf of acompany if made,
accepted or endorsed inthe name of, or by or on behalf or on account
of, the company by any person acting under itsauthority.
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31.—(1) A company may, by writing under its common seal,
empower any person, either generally or in respect of any specified
matters, asitsattorney, to execute deedsonitsbehalf in any place not
Stuatedintheldand.

(2) A deed signed by such an attorney on behalf of the company
and under hissedl shall bind the company and havethe sameeffect as
if it wereunder itscommon sedl.

32.—(1) A company whose business requires or comprises the
transactionof businessout of theldand may, if authorized by itsarticles,
havefor useinany territory, district, or placenot situated intheldland,
an official seal, which shall beafacsimile of the common seal of the
company, with the addition on itsface of the name of every territory,
district or placewhereitisto beused.

(2) A deed or other document to which an official seal isduly
affixed shdl bind thecompany asif it had been sed ed with the common
sedl of the company.

(3) A company havinganofficid sed for useinany suchterritory,
district or placemay, by writing under itscommon sedl, authorize any
person appointed for the purposein that territory, district or placeto
affix theofficid sed toany deed or other document to which thecompany
isparty inthat territory, district or place.

(4) The authority of any such agent shall, as between the
company and any person dealing with the agent, continue during the
period, if any, mentionedin theinstrument conferring theauthority, or if
no period is so mentioned, then until notice of the revocation or
determination of the agent’ s authority has been given to the person
dedingwithhim.

(5) The person affixing any such official seal shall, by writing
under hishand, certify onthedeed or other instrument towhich the sedl
isaffixed, thedate onwhich and the placeat which it isaffixed.

Authentication of Documents

23

Execution of
deeds abroad.

Company
may have
official seal
for use
abroad.

33. A document or proceeding requiring authentication by acompany  authentication

may besigned by adirector, secretary or other authorized officer of the ©f

documents.

company, and need not be under itscommon sedl.



24 [No. ] The Companies Act, 2004

PART |l—Share Capital and Debentures

Minimum 34.—(1) A company registered asapublic company having ashare

share capital. . . .. : . . .
capital onitsoriginal incorporation shall not do businessor exercise
any borrowing powersunlessthe Registrar hasissued it with acertificate
under thissection or the company isre-registered asaprivate company.

(2) TheRegistrar shall issueacompany with such acertificate
if, onan gpplication by thecompany inthe prescribed form, heissatisfied
that the val ue of the company’sallotted share capital isnot lessthanthe
authorized minimum, and thereisdelivered to the Registrar astatutory
declaration in accordance with subsection (3).

(3) Thedtatutory declaration shall beinthe prescribed formand
besigned by adirector or secretary of the company and shall—

(@ datethat thevaueof thecompany’salotted sharecapital is
not lessthan theauthorized minimum;

(b) specify theamount paid up, a thetimeof the gpplication, on
thecompany’sallotted sharecapital;

(0 specify theamount, or estimated amount, of the company’s
preliminary expensesand the persons by whom any of those
expenses have been paid or are payable; and

(d) specify theamount or benefit paid or given, or intended to
bepaid or given, to any promoter of the company, and the
consideration for the payment or benefit.

Authorized 35.—(1) In section 34 “ authorized minimum” meansfive hundred
minimum. ..
thousand dollars or such other sum as the Minister may, by order,
prescribe.

(2) Anorder under subsection (1) whichincreasestheauthorized
minimummay—

(@ requireany public company having an dlotted sharecapita
of which thevalueislessthan theamount specified inthe
order asthe authorized minimumto increasethat valueto
not less than that amount or make application to be re-
registered asaprivate company;
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(b) make, in connection with any such requirement, provision
for any of the mattersfor which provisionismadeby this
Actrelatingto—

(i) acompany’sregistration, re-registration or
changeof name;

(i)  payment for any sharecomprisedinacompany’s
capital and offersof sharesin or debenturesof a
company to thepublic, including provisionasto
the consequences (whether in criminal law or
otherwise) of a failure to comply with any
requirement of the order; and

(¢) containsuch supplementa andtrangitiona provisionsasthe
Minister thinks appropriate, make different provisionsfor
different casesandin particular, providefor any provision of
theorder to comeinto operation ondifferent daysfor different
purposes.

(3) An order under thissection shall be subject to affirmative
resolution.

36. Subject to section 37—

(& fromtheappointed day sharesinacompany shall beissued
without nominal or par value;

(b) a share with a nomina or par value issued before the
gppointed day shdl bedeemed to beasharewithout nomind
or par value.

37—(1) Anexistingcompany may by ordinary resolutionwithinsx
monthsof theappointed day, € ect under thissectiontoretainitsexisting
shareswithanominal or par value and may continueto issue shares
withanominal or par vaue.

(2) Anexigtingcompany whichfalstomakean dection pursuant
to subsection (1) , shall be deemed to have converted at theend of the
six months period referred to in that subsection, itsexisting sharesto
shareswithout nominal or par value and any sharesissued thereafter
shdl beissued without anominal or par vaue.
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(3) Anexisting company which makesan el ection pursuant to
subsection (1) shall servethe Registrar with notice of that Resol ution.

(4) Where an existing company makesan el ection pursuant to
subsection (1)—

(@ theprovisionsof therepealed Act specified in subsection
(5) shall, to the extent that they arerelevant to the shares
having anominal or par value (and to that extent only),
continueto apply to that company; and

(b) theprovisonsof thisAct which providefor adetermination
of thevalue of shareswithout referenceto anominal or par
valueshadl not apply to that company.

(5) Theprovisonsof therepeaed Act mentioned in subsection
(4) (a) areasfollows—

Section 56 (Application of premiumsreceived onissueof shares);
Section 57 (Power toissue redeemable preference shares);
Section 58 (Power to issue sharesat adiscount);

Section 64 (Power of unlimited company to providefor reserve
sharecapitd onregigtration);

Section 66 (Specia resolution for reduction of sharecapital);

Section 67 (Applicationto Court for confirming order objections
by creditors, and settlement of list of objecting creditors);

Section 68 (Order confirming reduction and powersof Court on
making such order);

Section 69 (Registration of order and minute of reduction);
TABLE A

Paragraph 11 (First and paramount lien);

Paragraphs 15—21 (Callson shares).

(6) Wherean existing company has made an € ection pursuant
to subsection (1), that company shall at the end of eighteen months
from the date of the election, be deemed to have converted itsexisting
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sharesto shareswithout anominal or par value and any sharesissued
thereafter shall be sharesissued without anominal or par value.

38.—(1) A sharemay bepaid for—
(@& inmoney;or

(b) inproperty or past servicerendered for valuethat isthefair
equivalent of the money that the company would have
received if the share had been issued for money.

(2) Indetermining whether property or past serviceisthefair
equivaent of money consderation, thedirectorsmay takeinto account
reasonabl e charges and expenses of organization and reorganization,
and paymentsfor property and past servicesreasonably expected to
benefit the company.

(3) For the purposes of thissection* property” doesnot include
adebt security other than—

(& adebt security of acompany aspart of amerger, acquisition,
amalgamation or schemeof arrangement, reorgani zation or
reconstruction.

(b) promisesto pay that are comprised of government securities
or debt instruments that are guaranteed by a financial
inditution.

(4) Subject to thissection, no alotment by acompany of shares
for aconsideration other than cash shall bemade unless—

(@ thedirectorsof thecompany have passed aresolution that
theallotment be made; and

(b) theresolution statesthe nature of theconsideration, itsvalue
and the extent to which the sharesto beissued in respect of
itwill becredited aspaid up by virtueof it;

(5) Before passing aresol ution pursuant to subsection (4) (a),
thedirectorsof the company shall—

(8 wherethecongderation consstsof services, haveaqualified
accountant estimate theva ue of the servicesto the company
inmoney terms; or
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(b) inany other case, havethe consderationvaued by aqudified
accountant, valuer or surveyor.

(6) No alotment asaforesaid shall be made unless, not more
than one hundred and twenty days before the alotment, the accountarnt,
or asthe case may be, valuer or surveyor reportsthat in hisopinionthe
vaueof the servicesto the company inmoney termsor thevalueof the
other considerationin questionisworth at least asmuch asthe amount
whichwill becredited aspaid up onthesharesto bealocated in respect
of those servicesor that consideration.

(7) Where, pursuant to a pre-incorporation arrangement,
congderation other than cashismadefor any alotment, the natureand
vaueof that consideration shal be stated in the company’ sarticlesand
theallotment shall be gpproved by ageneral meeting of the company.

(8) In subsection (3) (b)—
“financid inditution” means—
(& acompany licensed under theBankingAct, theFinancid
InstitutionsAct or the SecuritiesAct; or

(b) asociety registered under the Co-operative Societies
Act or incorporated under the Building SocietiesAct;

"Government securities” include securities by abody corporate
that isowned or controlled by the Government.

Stated capital 39— (1) A company shal maintain aseparate stated capital account
accounts. . . .
for each classand series of sharesissued by it.

(2) A company shall add to the appropriate stated capital
account, thefull amount of the consideration received by it for any
sharesissued by the company.

(3) A company shall not reduceitsstated capital or any stated
capital account except inthemanner provided by thisAct.

(4) A company shal not, inrespect of ashareissued by it, add
to astated capital account, an amount greater than theamount of the
consideration received by the company for the share.

(5) When acompany proposes to add an amount to a stated
capital account maintained by it in respect of aclassor seriesof shares,
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that additionto the stated capital account shall be approved by special
resolution if—

@
()

bonus shares are not being apportioned rateably among all
shareholders; and

theeffect of the bonusissue on voting rightsissuch that the
holdersof oneclassof sharesassumecontrol of thecompany
or are ableto pass aresolution which, prior to the bonus
issue, they did not have sufficient voting rightsto carry if the
other shareholderswereagainst it.

(6) Notwithstanding section 38 and subsection (2) of this

section—

@

()

©

when, in exchangefor property, acompany issuesshares—

() toabody corporatethat was an affiliate of the
company immediately beforethe exchange; or

(i) to a person who controlled the company
immediately beforethe exchange,

the company, subject to subsection (4), may addtothestated
capital accountsthat are maintained for the shares of the
classesor seriesissued, theamount agreed, by the company
and the body corporate or person, to be the consideration
for the shares so exchanged;

when acompany issues sharesin exchangefor sharesof a
body corporatereferredtoin paragraph (a) (i) the company
may, subject to subsection (4), add to the stated capital
accounts maintained for the shares of the classesor series
issued, thewholeor any part of the considerationit received
inexchange; or

when acompany issues sharesin exchangefor sharesof a
body corporatethat becomesthe company’saffiliate because
of the exchange, the company may, subject to subsection
(4), add to the stated capital accountsthat are maintained
for the classes or seriesissued, an amount that isnot less
than theamount set out, in respect of the acquired shares of
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the body corporate, in the stated capital or equivalent
accounts of the body corporate immediately before the
exchange.

(7) When a company which was incorporated before the
gppointed day continuesin existenceafter that datethen, notwithstanding
subsection (2), itisnot required to add to astated capital account, any
congderationreceived by it beforethat date, unlessthe sharesin respect
of whichtheconsiderationisrecelved areissued after that date.

Prospectus

40.—(1) A prospectusissued by or on behalf of acompany or in
relation to anintended company shall be dated.

(2) No prospectusshall beissued by or on behaf of acompany
or inrelaiontoanintended company unlessbeforethedateof itsissue—

(@ therehasbeenddiveredtothe Registrar for the purpose of
securing registration of the prospectusacopy thereof signed
by every person who is named therein as director or
proposed director of thecompany or by hisagent authorized
inwriting; and

(b) pursuant thereto registration has been effected.

(3) Every prospectus shall state on the face of it that the
prospectus has been registered asrequired by subsection (2).

(4) TheRegistrar shall not register any prospectusunlessitis
dated, and the copy thereof signed, in manner required by thissection,
and hemay refuseto register aprospectusif—

(& inany casewhere he considersthat on the face of it the
prospectusismideading, within fourteen daysof theddivery
of the copy of the prospectus (or such longer period asmay
be prescribed) he by noticeinwriting informsthe company
or any other person who has delivered the copy of the
prospectus pursuant to this section that in hisopinion the
prospectusis mideading for thereasons stated inthe notice;
or
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(b) inany casewhereheconsidersit necessary or expedient for
himto carry out aninvestigation asto whether the prospectus
ismideading, heby noticeinwriting—

(1)  withinfourteendaysof theddivery of the copy of
the prospectus (or such longer period asmay be
prescribed) soinformsthe company or any other
person asaforesaid; and

@)  withinsxweeksof theddivery of thecopy of the
prospectus (or such longer period as may be
prescribed) informsthe company or any other
person as aforesaid that in his opinion the
prospectusismideading for thereasonsstated in
thenotice.

(5) In any case where the Registrar acting under the power
given by paragraph (a) or (b) of subsection (4) refusesto register a
prospectus, the company or any other person who hasdelivered the
copy of the prospectus pursuant to thissection may apply tothe Court,
which, after hearing the applicant and the Registrar, and such evidence
asthey may cdll, may ether order the Regidtrar toregister the prospectus
or may dismissthe application.

(6) Whenever the Registrar hasregistered a prospectus under
thissection heshal inwriting inform the company or any other person
who hasdelivered the copy of the prospectus pursuant to thissection
of thefact of registration and the date thereof, and every prospectus
issued by or on behalf of acompany or in relation to an intended
company shall show onitsface, in addition to the date required by
subsection (1), thedate of registration.

(7) If aprospectusisissued without having been registered as
required by thissection, thecompany, and every personwhoisknowingly
a party to the issue of the prospectus, shal be liable to afine not
exceeding fivethousand dollarsfor every day fromthedate of theissue
of the prospectus until it iswithdrawn in amanner which either is
reasonable having regard to all the circumstances of the case or accords
with thereasonabledirectionsof the Registrar.
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41.—(1) Every prospectusissued by or on behaf of acompany, or
by or on behalf of any personwho isor hasbeen engaged or interested
intheformation of the company, must state the matters specifiedin
Part | of the Third Schedule and set out the reports specified in Part 11
of that Schedule.

(2) A conditionrequiring or binding an gpplicant for sharesinor
debenturesof acompany to waive compliancewith any requirement of
thissection, or purporting to affect him with notice of any contract,
document, or matter not specificaly referred toin the prospectus shdl
bevoid.

(3) It shall not belawful toissueany form of application for
sharesin or debenturesof acompany unlesstheformisissuedwitha
prospectuswhich complieswith the requirementsof thissection:

Provided that this subsection shall not apply if it isshown that the
form of application wasissued either—

(@ inconnectionwithabonafideinvitationto apersonto enter
into anunderwriting agreement with respect to the sharesor
debentures; or

(b) inreationto sharesor debentureswhichwerenot offeredto
thepublic.

(4) If any person actsin contravention of the provisions of
subsection (3), heshal beliableto afine not exceeding five thousand
dollarsfor every day during which the contravention continues.

(5) Intheevent of non-compliancewith or contravention of any
of therequirementsof thissection adirector or other personresponsible
for the prospectus shall not incur any liability by reason of the non-
complianceor contravention, if—

(& asregardsany matter not disclosed, he provesthat hewas
not cognizant thereof; or

(b) heprovesthat the non-compliance or contravention arose
from an honest mistake of fact on hispart; or

(¢) thenon-complianceor contraventionwasin repect of metters
whichintheopinion of the Court dealingwiththecasewere
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immateria or wasotherwisesuch asought, inthe opinion of
that Court, having regardto dl the circumstances of thecase,
reasonably to be excused:

Provided that, inthe event of failureto includein aprospectusa
statement with respect to the matters specified in paragraph 16 of the
Third Schedule, no director or other person shall incur any liability in
respect of thefailureunlessit be proved that he had knowledge of the
mattersnot disclosed.

(6) Thissectionshall not apply totheissue, to existingmembers
or debenture holders of a company, of a prospectus or form of
gpplication relating to sharesin or debentures of the company, whether
an applicant for sharesor debentureswill or will not havetheright to
renouncein favour of other persons, but subject asaforesaid, thissection
shall apply to aprospectusor aform of application whether issued on
or with referenceto theformation of acompany or subsequently.

(7) Nothinginthissection shal limit or diminish any liability
which any person may incur under the general law or thisAct apart
from thissection.

42.—(1) A prospectusinviting personsto subscribefor sharesin or
debentures of acompany and including astatement purporting to be
made by an expert shall not beissued unless—

(@& hehasgivenand hasnot, beforedelivery of acopy of the
prospectusfor registration, withdrawn hiswritten consent to
theissuethereof with thestatement includedintheformand
contextinwhichitisincluded; and

(b) astatement that he has given and has not withdrawn his
consent as aforesaid appearsin the prospectus.

(2) If any prospectusisissuedin contravention of thissection,
the company and every person who isknowingly aparty to theissue
thereof shall beliableto afine not exceeding one hundred thousand
dollars.

(3) Inthissection the expression “expert” includesengineer,
valuer, accountant and any other person whose profession gives
authority to astatement madeby him.
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43.—(1) A company limited by shares or acompany limited by
guarantee and having ashare capital shall not, prior to the statutory
meeting, vary thetermsof acontract referred to in the prospectus, or
statement in lieu of prospectus, except subject to the approval of the
dtatutory meeting.

(2) Thissection shall not apply to aprivate company.

(3) If default is made in complying with the provisions of
subsection (1), the company and every officer of thecompany whois
indefault shall beliableto afine not exceeding fifty thousand dollars.

44—(1) Subject tothe provisionsof thissection, whereaprospectus
invites personsto subscribefor sharesin or debentures of acompany,
thefollowing personsshall beliableto pay compensationto all persons
who subscribefor any sharesor debenturesonthefath of theprospectus
for thelossor damagethey may have sustained by reason of any untrue
statement included therein, that isto say—

(@ everypersonwhoisadirector of thecompany at thetime of
theissue of the prospectus;

(b) every personwho hasauthorized himsdlf tobenamedandis
named inthe prospectusasadirector or ashaving agreed to
becomeadirector either immediately or after aninterval of
time;

(0 every personwhoisapromoter of thecompany; and

(d) every personwho hasauthorized theissueof the prospectus.

Provided that where, under section 42, the consent of apersonis
required to theissue of aprospectusand he hasgiven that consent, he
ghall not by reasonof hishaving givenit beliableunder thissubsection
asaperson who hasauthorized theissue of the prospectusexcept in
respect of an untrue statement purporting to be made by him asan

expert.
(2) No personshdl beliableunder subsection (1) if he proves—
(& that, having consented to becomeadirector of thecompany,

hewithdrew hisconsent beforetheissue of the prospectus,
andthat it wasissued without hisauthority or consent; or
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(b) that the prospectuswasissued without hisknowledge or
consent, and that on becoming awareof itsissueheforthwith
gavereasonable public noticethat it wasissued without his
knowledge or consent; or

(c) that, after theissueof the prospectusand beforeallotment
thereunder, he, on becoming aware of any untrue statement
therein, withdrew hisconsent thereto and gavereasonable
public notice of thewithdrawal and of thereason therefor;

or
(d) that—

0]

(i)

asregardsevery untrue statement not purporting
to be made on the authority of an expert or of a
public official document or statement, he had
reasonable ground to believe, and did up to the
timeof thealotment of the sharesor debentures,
asthe case may be, believe, that the statement
wastrue; and

asregardsevery untrue statement purporting to
beastatement by an expert or contained inwhat
purportsto beacopy of or extract from areport
or vauation of anexpert, it fairly represented the
statement, or was a correct and fair copy of or
extract from thereport or valuation, and he had
reasonable ground to believe and did up to the
time of theissue of the prospectus believethat
the person making the statement was competent
to makeit and that person had given the consent
required by section 42 to the issue of the
prospectus and had not withdrawn that consent
before delivery of acopy of the prospectusfor
registration or, to the defendant’s knowledge,
before allotment thereunder; and

asregardsevery untrue statement purporting to
be a statement made by an official person or
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contained in what purports to be a copy of or
extract fromapublic official document, it wasa
correct and fair representation of the statement
or copy of or extract from the document:

Provided that this subsection shall not apply inthe case of aperson
liable, by reason of hishaving givenaconsent required of him by section
42, asaperson who hasauthorized theissue of the prospectusin respect
of an untrue statement purporting to be made by him asan expert.

(3) A person who, apart from this subsection, would under
subsection (1) beliable, by reason of hishaving givenaconsent required
of him by section 42, asaperson who has authorized theissue of a
prospectusin respect of an untrue statement purporting to be made by
him asan expert shall not besoliableif he proves—

@

(b)

©

that, having given hisconsent under that section to theissue
of the prospectus, hewithdrew itinwriting before delivery
of acopy of the prospectusfor registration; or

that, after ddivery of acopy of theprospectusfor registration
and before alotment thereunder, he, on becoming aware of
the untrue statement, withdrew his consent inwriting and
gavereasonable public notice of thewithdrawal, and of the
reason therefor; or

that he was competent to make the statement and that he
had reasonable ground to believe and did up to thetime of
the allotment of the shares or debentures, asthe case may
be, believethat the statement wastrue.

(4) Where—

@

()

the prospectus containsthe name of aperson asadirector
of the company, or as having agreed to become adirector
thereof, and he has not consented to become adirector, or
haswithdrawn hisconsent beforetheissue of the prospectus,
and hasnot authorized or consented to theissue thereof; or

the consent of apersonisrequired under section42tothe
issue of the prospectus and he either has not given that
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consent or has withdrawn it before the issue of the
prospectus,

thedirectorsof the company, except and without whose knowledge or
consent the progpectuswasissued, and any other personwho authorized
theissuethereof shdl beligbletoindemnify the person named asaforesaid
or whose consent wasrequired asaforesaid, asthe casemay be, against
all damages, costs and expensesto which he may be madeliable by
reason of hisname having been inserted in the prospectusor of the
inclusion therein of astatement purporting to bemade by himasan
expert, asthecasemay be, or in defending himsaf against any action or
legd proceeding brought against himin respect thereof:

Provided that aperson shall not be deemed for the purposes of this
subsection to have authorized theissue of aprospectusby reason only
of hishaving given theconsent required by section 42 to theinclusion
therein of astatement purporting to be made by him asan expert.

(5) For the purposes of this section—
(@ “expert” hasthesamemeaning asin section 42; and

(b) *“promoter” means a promoter who was a party to the
preparation of the prospectus, or of the portion thereof
containing the untrue statement, but does not include any
person by reason of hisactinginaprofessional capacity for
personsengaged in procuring theformation of thecompany.

45—(1) Whereaprospectusissued after the gppointed day includes
any untrue statement, any person who authorized the issue of the
prospectusshdl beliable—

(& onconvictiononindictment, toimprisonment with or without
hard labour for aterm not exceeding two years, or afineor
both suchimprisonment and fine; or

(b) onsummary conviction before aResident Magistrate, to
imprisonment with or without hard labour for aterm not
exceeding threemonths, or afinenot exceeding onehundred
thousand dollars, or both such imprisonment and fine,
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unlessheproveseither that the statement wasimmeaterid or that hehad
reasonableground to believe and did, up to thetime of theissue of the
prospectus, believethat the statement wastrue.

(2) A personshall not bedeemed for the purposesof thissection
to have authorized the issue of aprospectus by reason only of his
having given the consent required by section 42 totheinclusiontherein
of astatement purporting to be made by him asan expert.

46.—(1) Whereacompany alotsor agreesto alot any sharesinor
debenturesof thecompany withaview todl or any of thosesharesor
debenturesbeing offered for saleto the public—

(@ any document by which the offer for saletothe publicis
made shall for al purposes be deemed to be a prospectus
issued by the company; and

(b) al enactments and rules of law as to the contents of
prospectusesand to liability inrespect of statementsinand
omissions from prospectuses, or otherwise relating to
prospectuses,

shall apply and haveeffect accordingly, asif the sharesor debentures
had been offered to the public for subscription and asif personsaccepting
the offer in respect of any shares or debentureswere subscribersfor
those shares or debentures, but without pregjudiceto theliability, if any,
of thepersonsby whomtheoffer ismade, inrespect of misstatements
contained in the document or otherwisein respect thereof .

(2) For the purposes of thisAct, it shall, unlessthecontrary is
proved, be evidence that an allotment of, or an agreement to allot,
sharesor debentureswasmade with aview to the sharesor debentures
being offered for saletothepublicif itisshown—

(@ that anoffer of the sharesor debenturesor of any of them
for saleto the public was made within six months after the
allotment or agreement todlot; or

(b) that at the date when the offer was made the whole
consideration to bereceived by the company in respect of
the shares or debentures had not been so received.
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(3) Section 40 as applied by this section shall have effect as
though the personsmaking the of fer were personsnamed in aprospectus
asdirectors of acompany, and section 41 as applied by this section
shdl haveeffect asif it required aprospectusto statein additionto the
mattersrequired by that section to be stated in a prospectus—

(@ thenetamount of thecongderation received or to bereceived
by the company in respect of the shares or debenturesto
whichtheoffer relates; and

(b) theplaceandtimeat whichthe contract under whichthose
shares or debentures have been or areto bedllotted may be
inspected.

(4) Whereaperson making an offer towhichthissectionrelates
isacompany or afirm, it shal besufficient if thedocument aforesaidis
signed onbehaf of thecompany or firm by two directorsof thecompany
or not lessthan half of the partners, asthe case may be, and any such
director or partner may sign by hisagent authorized inwriting.

47. For the purposes of theforegoing provisionsof thisPart—

(@ astatementincludedinaprospectusshall bedeemedto be
untrueif itismideadingintheformand contextinwhichitis
included; and

(b) astatement shall be deemedto beincluded in aprospectus
if itiscontained therein or in any report or memorandum
appearing on the face thereof or by referenceincorporated
therein or issued therewith.

Allotment

48.—(1) No alotment shall be made of any share capital of a
company offered to the public for subscription unlessthe amount stated
inthe prospectus as the minimum amount which, inthe opinion of the
directorsmust berai sed by theissueof sharecapita inorder to provide
for the matters specified in paragraph 4 of the Third Schedule hasbeen
subscribed, and the sum payable on gpplication for theamount so stated
has been paid to and received by the company.

(2) For the purposes of subsection (1), asum shall be deemed
to have been paid to and received by the company if achequefor that
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sum has been received in good faith by the company and thedirectors
of the company have no reason for suspecting that the chequewill not
bepaid.

(3) Theamount so stated in the prospectus shall be reckoned
exclusively of any amount payable otherwisethanincashandisinthis
Act referred to as*the minimum subscription”.

(4) If the conditions aforesaid have not been complied with on
the expiration of forty daysafter thefirst issue of the prospectus, all
money received from gpplicantsfor sharesshall beforthwith repaid to
them without interest, and, if any such money isnot so repaid within
forty-eight days after theissue of the prospectus, the directorsof the
company shall bejointly and severadly liableto repay that money with
interest at therate of Six per centum per annum from the expiration of
theforty-eighth day:

Provided that adirector shdl not beligbleif he provesthat the default
in the repayment of the money was not due to any misconduct or
negligenceon hispart.

(5) Any conditionrequiring or binding any applicant for shares
to waive compliancewith any requirement of thissection shall bevoid.

(6) This section shall not apply to any allotment of shares
subsequent to thefirst allotment of shares offered to the public for
subscription.

Prohibition 49.—(1) A company having ashare capital which doesnotissuea
o veament . hrospectus on or with referencetoits formation, or which hasissued
cases unless g 10h g prospectus but has not proceeded to allot any of the shares

statement in

lieu of offeredtothepublicfor subscription, shal not alot any of itssharesor
o>, debenturesunlessat least three daysbeforethefirst allotment of either
Registrar. - ghares or debentures there has been delivered to the Registrar for
registration astatement in lieu of prospectus, signed by every person
who is named therein as a director or a proposed director of the
company or by hisagent authorized inwriting, intheformand containing
Fourth theparticularsset out in Part | of the Fourth Scheduleand, in the cases
Schedule. mentionedin Part |1 of that Schedule, setting out the reports specified
therein, and those Parts shall have effect subject to the provisions

containedin Part 111 of that Schedule.
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(2) Every statement in lieu of prospectus delivered under
subsection (1) shall, where the persons making any such report as
aforesaid have made therein or have, without giving the reasons,
indicated therein any such adjustmentsasare mentionedin paragraph 5
of the Fourth Schedul e, have endorsed thereon or attached thereto a
written statement signed by those persons setting out the adjustments
and giving thereasonstherefor.

(3) Thissection shall not apply to aprivate company.

(4) If acompany actsin contravention of subsection (1) or (2),
the company and every director of the company who knowingly
authorizes or permitsthe contravention shall beliableto afine not
exceeding fifty thousand dollars.

(5) Where astatement in lieu of prospectus delivered to the
Regigtrar under subsection (1) includesany untrue statement, any person
who authorized the delivery of the statement inlieu of prospectusfor
registrationshdl beliable—

(@& onconvictiononindictment, toimprisonment with or without
hard labour for aterm not exceeding two yearsor afineor
both suchimprisonment andfine; or

(b) onsummary conviction before aResident Magistrate, to
imprisonment with or without hard |abour for aterm not
exceeding threemonthsor afinenot exceeding one hundred
thousand dollars, or both such imprisonment andfine,

unlessheproveseither that the untrue statement wasimmeateria or that
he had reasonable ground to believe and did up to the time of the
delivery for registration of the statement inlieu of prospectusbelieve
that the untrue statement wastrue.

(6) For the purposes of this section—

(@ adaementincludedinastatementinlieuof progpectusshdl
be deemed to be untrueif itismisleading in theform and
contextinwhichitisincluded; and

(b) astatement shal bedeemedtobeincludedinastatementin
lieu of prospectusif it iscontained therein or in any report or

a1
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memorandum appearing on thefacethereof or by reference
incorporated therein.

50.—(1) An allotment made by a company to an applicant in
contravention of the provisionsof sections48 and 49 shall bevoidable
at theingtance of the applicant within onemonth after the holding of the
statutory meeting of the company and not later, or, in any casewhere
the company isnot required to hold astatutory meeting, or wherethe
alotment ismade after the holding of the statutory meeting, within one
month after the date of the allotment, and not |ater, and shall be so
voidable notwithstanding that the company isin courseof beingwound
up.

(2) If any director of acompany knowingly contravenes, or
permits or authorizesthe contravention of, any of the provisions of
sections 48 and 49 with respect to allotment, he shall be liable to
compensate the company and the all ottee respectively for any |oss,
damages, or costiswhich the company or thed | ottee may have sustained
or incurred thereby:

Provided that proceedingsto recover any such loss, damages or
costs shall not be commenced after the expiration of two yearsfrom
thedate of theallotment.

51.—(1) Noalotment shall be made of any sharesin or debentures
of acompany in pursuance of aprospectusissued generally and no
proceedings shall be taken on applications made in pursuance of a
prospectus so issued, until the beginning of thethird day after that on
which the prospectusisfirst soissued or suchlater time(if any) asmay
be specifiedin the prospectus.

(2) Thebeginningof thethird day or such later timeasaforesaid
ishereafter inthisAct referred to as* thetime of the opening of the
subscriptionligts’.

(3) In subsection (1) the reference to the day on which the

prospectusisfirst issued generdly shall beconstrued asreferringtothe
day onwhichitisfirst soissued asanewspaper advertisement:

Provided that, if it isnot so issued asanewspaper advertisement
beforethethird day after that onwhichitisfirst soissuedinany other
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manner, the reference shall be construed asreferring to the day on
whichitisfirst soissuedinany manner.

(4) Thevalidity of an allotment shall not be affected by any
contravention of theforegoing provisionsof thissection but, intheevent
of any such contravention, thecompany and every officer of thecompany
whoisindefault shall beliableto afine not exceeding fifty thousand
dollars.

(5) Inthe application of this section to aprospectusoffering
sharesor debenturesfor sale, subsections (1), (3) and (4) shall have
effect with the substitution of references to sale for references to
allotment, and with the substitution for the reference to the company
and every officer of thecompany whoisin default of areferenceto any
person by or through whom the offer ismade and who knowingly and
wilfully authorizesor permitsthe contravention.

(6) An application for sharesin or debentures of acompany
whichismadein pursuance of aprospectusissued generaly shall not
berevocable until after the expiration of thethird day after thetime of
theopening of thesubscriptionlists, or thegiving beforethe expiration
of that third day, by some person responsible under section 44 for the
prospectus, of apublic notice having the effect under that section of
excluding or limiting theresponsbility of thepersongivingit.

52—(1) Whenever acompany limited by sharesor acompany limited
by guarantee and having a share capital makes any allotment of its
shares, the company shall within one month thereafter deliver tothe
Regigtrar for registration—

(@ areturn of the alotments stating the number of shares
comprised in the allotment, the names, addresses and
descriptionsof theallottees, and theamount, if any, paid or
due and payable on each share; and

(b) inthe case of shares allotted as fully or partly paid up
otherwisethanin cash, acontract inwriting constituting the
titleof thed | otteeto thealotment together with any contract
of sale, or for servicesor other consideration in respect of
which that allotment was made, such contractsbeing duly

Return as to
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stamped, and areturn stating thenumber of sharesso dlotted,
theextent to whichthey areto betreated aspaid up, andthe
cons deration for which they have been dlotted.

(2) Wheresuch acontract isnot reduced to writing, thecompany
shall within one month after the allotment deliver to the Registrar for
registration the prescribed particulars of the contract ssamped withthe
same stamp duty aswould have been payableif the contract had been
reduced to writing, and those particulars shall be deemed to be an
instrument within the meaning of the Stamp Duty Act.

(3) If defaultismadein complying with thissection, every officer
of thecompany whoisindefault shal beliableto afinenot exceeding
onethousand dollarsfor every day during which thedefault continues:

Provided that, inthe case of default in delivering to the Registrar
within one month after the allotment any document required to be
delivered by this section, the company, or any person liablefor the
default, may apply tothe Court for relief and the Court, if satisfied that
the omission to deliver the document was accidental or due to
inadvertenceor that itisjust and equitableto grant relief, may makean
order extending thetimefor theddivery of thedocument for such period
asthe Court may think proper.

Commissions, etc.

53.—(2) It shall belawful for acompany to pay acommissionto
any personin congderation of hissubscribing or agreeing to subscribe,
whether absolutely or conditionally, for any sharesin the company, or
procuring or agreeing to procure subscriptions, whether absol ute or
conditional, for any sharesinthe company if—

(& thepayment of thecommissionisauthorized by thearticles;
and

(b) thecommission paid or agreed to be paid doesnot exceed
ten per centum of the price at whichthe sharesareissued or
theamount or rate authorized by thearticles, whichever is
theless; and
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(o) theamount or rate per centum of the commission paid or
agreedtobepaidis—

(i)  inthe case of shares offered to the public for
subscription, disclosed in the prospectus; or

()  inthecaseof sharesnot offeredto thepublicfor
subscription, disclosed inthe statement inlieu of
prospectus, or in astatement in the prescribed
formsignedinlikemanner asastatementinlieu
of prospectusand delivered before the payment
of thecommissontotheRegigrar for regigtration,
and, where a circular or notice, not being a
prospectus, inviting subscriptionfor thesharesis
issued, also disclosed inthat circular or notice;
and

(d) the number of shares which persons have agreed for a
commission to subscribe absol utely isdisclosed in manner
aforesaid.

(2) Saveasaforesaid, no company shall apply any of itsshares
or capital money either directly or indirectly in payment of any
commission, or alowance, to any person in consideration of his
subscribing or agreeing to subscribe, whether absol utely or conditiond,
for any shares of the company, or procuring or agreeing to procure
subscriptions, whether absolute or conditional, for any sharesinthe
company, whether the shares or money be so applied by being added
to the purchase money of any property acquired by the company or to
the contract price of any work to be executed for the company, or the
money be paid out of the purchasemoney or contract price, or otherwise.

(3) Nothinginthissection shall affect thepower of any company
to pay such brokerage asit has heretofore been lawful for acompany

to pay.
(4) A vendor to, promoter of, or other person who receives

payment in money or sharesfrom, acompany shall have and shall be
deemed alwaysto have had power to apply any part of the money or
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sharessorecelved in payment of any commission, the payment of which,
if made directly by the company, would have been legal under this
section.

(5) A company which contravenesany of the provisonsof this
section and every officer of the company who knowingly authorizesor
permitsthe contravention shall beliableto afine not exceeding fifty
thousand dollars.

54.—(1) Whereacompany haspad any sumsby way of commission
inrespect of any shares or debentures, asthetotal amount so paid, or
so much thereof as has not been written off, shall be stated in every
balance sheet of the company until thewholeamount thereof hasbeen
written off.

(2) If defaultismadeincomplyingwiththissection, thecompany
and every officer of thecompany whoisindefault shall beliabletoa
finenot exceeding fifty thousand dollars.

Construction of Referencesto Offering Shares or Debenturesto
the Public

55.—(1) Any referenceinthisAct to offering shares or debentures
tothepublic shall, subject to any provision to the contrary contained
therein, be construed asincluding areferenceto offering them to any
section of the public, whether selected asmembersor debentureholders
of the company concerned or as clients of the person issuing the
prospectusor in any other manner, and referencesinthisActorina
company’sarticlestoinvitationsto the public to subscribefor sharesor
debenturesshall, subject asaforesaid, besimilarly construed.

(2) Subsection (1) shall not betaken asrequiring any offer or
invitation to be treated as made to the public if it can properly be
regarded, in all the circumstances, as not being cal culated to result,
directly, or indirectly, in the shares or debenturesbecoming available
for subscription or purchase by personsother than thoserecelving the
offer or invitation, or otherwise as being adomestic concern of the
persons making and receiving it, and in particular—

(& aprovisoninacompany’sarticlesprohibitinginvitationsto
the publicto subscribefor sharesor debenturesshall not be
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taken as prohibiting the making to membersor debenture
holdersof aninvitation which can properly beregarded as
aforesaid; and

(b) theprovisonsof thisAct relating to private companiesshdl
be construed accordingly.

| ssue of Redeemabl e Shares

56.—(1) Subject to thissection, acompany may, if so authorized
by its articles, issue shares which by the terms of the issue will be
redeemed or, at the option of the company, may be redeemed.

(2) Noredeemable sharesmay beissued at atimewhenthere
areno issued shares of the company which are not redeemable.

(3) Redeemabl e sharesmay not be redeemed unlessthey are
fully paid and theterms of redemption must providefor payment on
redemption.

(4) Notwithstanding anythingin the company’sarticles—

(@& no sharesissued as provided in subsection (1) shall be
redeemed except out of the company’s profitsor revenue
reserveswhichwould otherwisebeavailablefor the payment
of dividends, or out of proceeds of afresh issue of shares
madefor the purpose of the redemption; and

(b) theminimum premium (if any) payableon redemption shall
be provided out of thecompany’ sprofitsor revenuereserves
which would otherwise be available for the payment of
dividendsor out of afreshissueof sharesbeforethe shares
areredeemed.

(5) If acompany actsin contravention of this section, the
company and every officer thereof who knowingly authorizesthe
contravention shal beliableto afinenot exceeding fifty thousand dollars.

57—(1) Subject tothisAct, redemption of sharesmay be effected
onsuchtermsand in such manner asmay be provided by thecompany’s
aticles.

(2) Where shares are redeemed under this section, thevoting
rightsattaching to those shares shall be suspended and the amount of
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the company'sissued share capital shall be diminished by thevalue
attributed to those sharesin the stated capital account accordingly, but
the redemption of sharesby acompany isnot to betaken asreducing
theamount of the company's authorized number of shares.

(3) Without pregjudiceto subsection (1), whereacompany is
about to redeem shares, it haspower toissue shares up to the val ue of
the sharesto be redeemed asif those shares had never beenissued.

58—(1) Subject to subsection (4) anditsarticles, acompany may
purchase or otherwise acquire sharesissued by it.

(2) Section57 shall apply to the purchase by acompany under
this section of its own shares as it applies to the redemption of
redeemabl e shares, savethat the terms and manner of purchase need
not be determined by the articlesasrequired by section 57 (1).

(3) A company may not under thissection purchaseitssharesif
asaresult of the purchasetherewould nolonger be any member of the
company holding sharesother than redeemabl e shares.

(4) A company shall not make any payment to purchase or
otherwise acquire sharesissued by it unlessastatutory declarationis
made by the company’s directorsin accordance with thisAct and
lodged with the Registrar, to the effect that there are no reasonable
groundsfor believing that—

(& thecompany is, or would after the payment be, unableto
pay itsliabilitiesasthey becomedue; or
(b) theredizablevalueof thecompany’ sassetswould, after the
payment, belessthantheaggregate of itsliabilitiesand stated
capitd.
(5) Thedatutory declaration under subsection (4) shal bebased
on—

(@ thecompany'saudited accounts made up no morethan 12
monthsbeforethedateof the statutory declaration,

(b) thecompany'sunaudited accounts made up no morethan
45 days before the date of the statutory declaration; and
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(o) any other relevant factsof whichthedirectorsareaware.

(6) Thissectiondoesnot apply to apurchaseor acquisition of
akind referredto in section 59.

(7) Thedirectorsof acompany whowillfully or recklessy make
adeclaration under subsection (4), astatement which isfalsein any
material particular, shall beliable on summary conviction beforea
Resident Magistrate, to afine not exceeding onemillion dollarsor to
imprisonment for aterm not exceeding two yearsor to both such fine
andimprisonment.

59.—(1) Subject to subsection (3) andif permitted by itsarticles, a
company may purchase or otherwise acquire sharesissued by it—

(@ tosetleor compromiseadebt or claimasserted by or against
thecompany;

(b) todiminatefractional shares, or

(c) tofulfil thetermsof anon-assignableagreement under which
the company hasan option or isobliged to purchase shares
owned by an officer or an employeeof thecompany.

(2) Section 57 shall apply tothe purchaseor other acquisition
by acompany under this section of itsown sharesasit appliesto the
redemption of redeemable shares, savethat thetermsand manner of
purchase or other acquisition need not be determined by thearticlesas
required by section57 (1).

(3) A company may purchaseor otherwiseacquiresharesissued
by it to comply with an order under section 213.

(4) A company shall not make any payment to purchase or
acquire under subsection (1) sharesissued by it unless a statutory
declaration ismade by the company’sdirectors and lodged with the
Regidrar for registrationtotheeffect that thereareno reasonablegrounds
for believing that—

(& thecompany is, or would after the payment be, unableto
pay itsliabilitiesasthey becomedue; or

(b) therealizablevaue of thecompany’sassetswould after the
payment belessthan the aggregate of itsliabilitiesand the
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amount required for payment on aredemptionor inawinding
up of al sharestheholdersof which havetherighttobepaid
prior to or rateably with the holders of the shares to be
purchased or acquired.

(5) Thedeclaration under subsection (4) shall be based on—

(@ thecompany'saudited accounts made up no morethan 12
months before the date of the statutory declaration;

(b) thecompany'sunaudited accounts made up no morethan
45 daysbefore the date of the statutory declaration; and

(o) any other relevant factsof which thedirectorsareaware.

(6) A company may accept fromany shareholder ashareinthe
company surrenderedtoit asagift, but may not extinguish or reducea
liability in respect of an amount unpaid on any such share, except in
accordancewith section 71.

(7) Thedirectorsof acompany whowilfully or recklesdy make
adeclaration under subsection (4), astatement which isfalsein any
material particular, shall beliable on summary conviction beforea
Resident Magistrate, to afine not exceeding onemillion dollarsor to
imprisonment for aterm not exceeding two yearsor to both such fine
andimprisonment.

60. A company shdl, withinthirty daysof the purchaseof any of its
issued shares, notify itsshareholders of—
(@ thenumber of sharesit haspurchased;

(b) thenamesof the shareholdersfromwhomit haspurchased
theshares,

() thepricepaidfortheshares;

(d) if the consideration was other than cash, the nature of the
consideration and thevalueattributed to it; and

() thebaance, if any, remaining dueto shareholdersor those
shareholdersfromwhom it purchased the shares.

61.—(1) If the articles so provide, no shares or aclass of shares
may be issued unless the shares have first been offered to the
shareholdersof the company holding sharesof that class.
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(2) The shareholders mentioned in subsection (1) haveapre-
emptiveright to acquiretheoffered sharesin proportionto their holding
at such price and on such terms as those shares are to be offered to
others.

(3) Notwithstanding that the articles provide the pre-emptive
right referred to in subsection (1), the sharehol ders of the company
have no pre-emptive right in respect of sharesto beissued by the
company—

(@ for consderation other than cash,

(b) pursuant totheexerciseof conversion privileges, optionsor
rightsprevioudy granted by the company.

62—(1) Subjecttotheprovisionsof thissection, acompany limited
by sharesmay, if so authorized by itsarticles, issue preference shares
which are, or at the option of the company, are to be liable to be
redeemed:

Provided that—

(& nosuch sharesshall be redeemed except out of profits of
the company whichwould otherwisebeavailablefor dividend
or out of the proceeds of afresh issue of shares for the
purposesof theredemption;

(b) nosuchsharesshall beissued unlessthey arefully paid;

(¢) thepremium,if any, payableonredemption, must havebeen
provided for out of the company’sprofitsbeforethe shares
areredeemed;

(d) whereany such sharesare redeemed otherwise than out of
the proceeds of afreshissue, thereshall out of profitsthat
would otherwise have been available for dividend be
transferred to a reserve fund to be called “the capital
redemption reservefund”, asum equal to theamount of the
sharesto beredeemed, and the provisionsof thisAct relating
to thereduction of acompany’sshare capital shall, except
asprovidedinthissection, apply asif thecapital redemption
reservefund werethe company’s paid up share capital.
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(2) Subjecttotheprovisionsof thissection, theredemption of
preference sharesthereunder may be effected on suchtermsandin
such manner asmay be provided by thearticles.

(3) Theredemption of preference sharesby acompany under
thissection shal not betaken asreducing theamount of thecompany’s
stated capitdl.

(4) Wherein pursuanceof thissection acompany hasredeemed
or isabout to redeem any preference shares, it shall have power to
issue shares up to theamount of the sharesredeemed or to beredeemed
asif thoseshareshad never beenissued, and accordingly thecompany’s
sharecapitd shall not for the purposesof the Stamp Duty A ct bedeemed
to beincreased by theissue of sharesin pursuance of thissubsection:

Provided that, where new shares areissued before the redemption
of the old shares, the new shares, shall not, so far asrelatesto stamp
duty, be deemed to have beenissued in pursuance of thissection unless
the old shares are redeemed within amonth after theissue of the new
shares.

(5) Thecapita redemption reservefund may, notwithstanding
anything in this section, be applied by the company in paying up the
company’sunissued sharesto beissued to the company’smembersas
fully paid bonusshares.

(6) If acompany acts in contravention of this section, the
company and every officer of the company who knowingly authorizes
or permitsthe contravention shal beliableto afinenot exceeding fifty
thousand dollars.

Miscellaneous Provisions asto Share Capital

Power of 63. A company, if so authorized by itsarticles, may do any oneor
e moreof thefollowing—

different . ,

a}noetjr??s (@ makearrangementsontheissue of sharesfor adifference
heing paid on between the shareholders in the amounts and times of

payment of callsontheir shares;

(b) accept from any member thewholeor apart of theamount
remaining unpaid on any sharesheld by him, although no
part of that amount hasbeen called up;
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(0 pay dividendin proportion totheamount paid up on each
sharewherealarger amount ispaid up on somesharesthan
onothers.

64. A limited company may by specid resolution determinethat any
portion of itsshare capital which hasnot been already called up shall
not be capable of being called up, except in the event and for the
purposes of the company being wound up, and thereupon the portion
of itssharecapital shal not becapableof being caled up exceptinthe
event and for the purposesaforesaid.

65.—(1) A company limited by sharesor acompany limited by
guarantee and having ashare capital, if so authorized by itsarticles,
may dter the conditionsof itsarticlesasfollows, that isto say, it may—

(@ increaseitssharecapita by new sharesof such amount asit
thinksexpedient;

(b) consolidateanddividedl or any of itssharecapitd into shares
of larger amount thanitsexisting shares,

(o) convert al or any of its paid up shares into stock, and
reconvert that stock into paid up sharesof any denomination;

(d) subdivideitsshares, or any of them, into shares of smaller
amount thanisfixed by thearticles, so, however, that inthe
subdivision the proportion between theamount paid and the
amount, if any, unpaid on each reduced share shall bethe
sameasit wasinthecaseof thesharefromwhich thereduced
shareisderived,

(e) cancel shares which, at the date of the passing of the
resolutioninthat behalf, have not been taken or agreed to
betaken by any person, and diminishtheamount of itsshare
capital by theamount of the shares so cancelled.

(2) Thepowersconferred by thissection must beexercised by
the company ingenera mesting.

(3) A cancellation of sharesin pursuance of thissection shall
not be deemed to beareduction of share capital within themeaning of
thisAct.
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66.—(1) If acompany having ashare capital has—

(@ consolidated and divideditssharecapitd into sharesof larger
amount thanitsexisting shares; or

(b) converted any sharesinto stock; or

(¢) re-converted stock into shares; or

(d) subdivideditssharesor any of them; or

(e) redeemed any redeemable preference shares; or

(f) cancelled any shares, otherwisethanin connectionwitha
reduction of sharecapital under section 71,

it shal withinonemonth after so doing givenoticethereof totheRegidrar
specifying, as the case may be, the shares consolidated, divided,
converted, subdivided, redeemed or cancelled, or the stock re-
converted.

(2) If defaultismadein complying withthissection, thecompany
and every officer of the company whoisin default shall beliabletoa
finenot exceeding fifty thousand dollars.

67—(1) Whereacompany having asharecapitd, whether itsshares
have or have not been converted into stock, hasincreased its share
capita beyondtheregistered capitd, it shall withinfifteen daysafter the
passing of theresolution authorizing theincrease, giveto the Registrar
notice of theincrease, and the Registrar shall record theincrease.

(2) The notice to be given as aforesaid shall include such
particularsas may be prescribed with respect to the classes of shares
affected and the conditions subj ect to which the new shareshave been
or areto beissued, and thereshdl beforwarded to the Registrar together
with the notice and acopy of theresol ution authorizing theincrease.

(3) If defaultismadein complying withthissection, thecompany
and every officer of the company whoisin default shall beliabletoa
finenot exceeding fifty thousand dollars.

68. An unlimited company having a share capital may, by its
resolution for registration asalimited company in pursuanceof thisAct,
do either or both of thefollowing, namely—

(@ increasetheamount of itsshare capital by increasing the
amount of itsshares, subject to the condition that no part of
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theincreased capitd shdl be cagpableof being called up except
intheevent andfor the purposesof the company beingwound
up;

providethat aspecified portion of itsuncalled share capital

shall not be capable of being called up except inthe event
and for the purposes of the company being wound up.

69.—(1) Whereany sharesof acompany areissued for the purpose
of raising money to defray theexpensesof the construction of any
worksor buildingsor the provision of any plant which cannot be made
profitablefor alengthened period, the company may pay interest on so
much of that share capita asisfor thetimebeing paid up for the period
and subject to the conditionsand restrictions mentioned in thissection,
and may chargethe sum so paid by way of interest to capita aspart of
the cost of construction of thework or building, or the provision of

plant:

Provided that—

@

()

©

©

€

no such payment shall bemade unlessitisauthorized by the
articlesor by specid resolution;

no such payment, whether authorized by thearticlesor by
gpecid resolution, shdl bemadewithout the previoussanction
of theMinigter;

before sanctioning any such payment the Minister may, at
the expense of the company, appoint apersontoinquireand
report to him asto the circumstances of the case, and may,
before making the appointment, requirethe company togive
security for the payment of the costsof theinquiry;

the payment shall be made only for such period asmay be
determined by the Minister, and that period shall inno case
extend beyond the close of the half year next after the half
year during whichtheworksor buildingshave been actualy
completed or the plant provided;

therate of interest shall in no case exceed six per centum
per annum or such other rate asmay for thetime being be
prescribed by theMinister;

55

Power of
company to
pay interest
out of capital
in certain
cases.



56

Redemption
or
cancellation
of shares
under
Employees
Share
Ownership
Plan Act.

Reduction of
stated
capital.

[No. ] The Companies Act, 2004

(f) theaccountsof thecompany shall show the sharecapita on
which, and therate at which, interest hasbeen paid out of
capital during the period to which the accountsrel ate.

(2) If defaultismadein complyingwith proviso (f) to subsection
(2), thecompany and every officer of the company whoisin default
shall beliableto afinenot exceeding fifty thousand dollars.

70.—(1) A company limited by sharesmay, if so authorized by its
articles, purchaseitsown sharesout of profitsavailablefor distribution
or out of afreshissueof sharesfor that purposeand in accordancewith
theprovisionsof thissection.

(2) Where acompany, in the operation of an employee share
ownership plan approved under the Employee Share Ownership Plan
Act—

(@ purchasesitssharesand such sharesarethereupon either
cancelled or transferred to the trustees of the plan; or

(b) otherwisecancelsitsshares,

intheexerciseof thecompany’srightsor obligationsunder that Act or
any plan thereunder, such purchase or cancellation of itssharesby the
company shal not bedeemed to beareduction of thecompany’scapitd.

(3) Thepurchaseof sharesin accordancewith thissection shall
not betaken asreducing the amount of the company’sstated capital.

Reduction of Share Capital

71.—(1) Subject to subsection (3), a company may by special
resolution—

(@ extinguishor reducealiability inrespect of anamount unpaid
onany shares;

(b) reduceitsstated capital by anamount that isnot represented
by redlizable assets; or

(¢) returntoitsshareholdersany of itsassetswhich arein excess
of thewantsof the company.
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(2) The stated capital of a company shall be reduced in
accordancewith any resol ution under subsection (1) which reducesor
hasthe effect of reducing the stated capital.

(3) A company shall not reduce its stated capital under
subsection (1) (@) or return assets pursuant to subsection (1) (c) unless
astatutory declarationismade by thedirectorsof the company tothe
effect that therewere no reasonable groundsfor believing—

(@ that after thereduction or, asthe case may be, return, the
company would beunableto pay itsliabilitiesasthey become
due; or

(b) that the realizable value of the company’s assets would
thereby belessthan the aggregate of itsliabilitiesand the
stated capital remaining after the reduction in accordance
with subsection (2).

(4) Thedeclaration under subsection (3) shall be based on—

(@ thecompany'saudited accounts made up no morethan 12
months beforethe date of the statutory declaration;

(b) thecompany'sunaudited accounts made up no morethan
45 days before the date of the statutory declaration; and

(¢) any other relevant factsof whichthedirectorsare aware.

(5) A company shdl at two intervalsat |east seven daysapart,
givenoticeinadaily newspaper circulatingintheldand of—

(@) any reduction of itsstated capital pursuant to subsection
(1) (b); or
(b) anyintentiontoreduceitsstated capital under subsection
(1) (& or (c).
(6) A company shall not return assets to shareholder under
subsection (1) (c) until the expiration of one hundred and eighty days
after the publication of the second notice required under subsection

(5).

(7) Adirector of acompany who wilfully or recklesdy makes,
inany declaration under subsection (3), astatement whichisfaseina
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material particular shdl beliable on summary convictioninaRes dent
Magistrate’s Court to afine not exceeding one million dollarsor to
imprisonment for aterm not exceeding two yearsor to both such fine
andimprisonment.

72.—(1) Subject to subsection (2), no redemption, purchase,
acquisition or forfeiture by acompany of itssharesnor the cancellation
of shares so redeemed, purchased, acquired or forfeited shall operate
to reduce the authorized number of sharesof the company.

(2) The stated capital of acompany shall be reduced by the
amount by which aredemption of redeemabl e sharesismade out of a
freshissue of sharesmadefor the purpose of the redemption not more
than twelve months before the date of the redemption.

(3) Subject tothissection, acompany may not reduceitstated
capital except asprovidedinsection 71.

(4) Theprovisonsof section 71 shall not gpply to aredemption,
purchase, acquisition or forfeiture.

Variation of Shareholders Rights

73.—(1) If inthe case of acompany the share capital of whichis
dividedinto different classesof shares—

(@ provisonismadeby thearticlesfor authorizingthevariation
of therightsattached to any classof sharesin the company,
subject to—

(i)  theconsent of any specified proportion of the
holdersof theissued sharesof that class; or

(i)  thesanction of aresolution passed at aseparate
meeting of the holders of those shares; and

(b) inpursuanceof thesaid provisiontherightsattached to any
such classof sharesareat any timevaried,

the holdersof not lessinthe aggregate than fifteen per centumof the
issued shares of that class, being personswho did not consent to or
voteinfavour of theresolutionfor thevariation, may apply to the Court
to havethevariation cancelled, and, whereany such gpplicationismade,
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thevariation shal not haveeffect unlessand until itisconfirmed by the
Court.

(2) Angpplicationunder thissection must bemadewithintwenty-
elght daysafter thedate onwhichthe consent wasgiven or theresolution
was passed, as the case may be, and may be made on behalf of the
shareholdersentitled to make the application by such one or more of
their number asthey may appoint inwriting for the purpose.

(3) Onany such gpplicationthe Court, after hearing theapplicant
and any other personswho apply to the Court to be heard and appear
tothe Court to beinterested in the application, may, if itissatisfied,
having regard to all the circumstances of the case, that the variation
would unfairly prejudice the shareholders of the classrepresented by
theapplicant, disallow thevariationand shdl, if not so satisfied, confirm
thevariation.

(4) Thedecision of the Court on any such gpplication shall be
find.

(5) Thecompany shdl withinfifteen daysafter themaking of an
order by the Court onany such application forward acopy of the order
totheRegidrar, and, if defaultismadein complying with thisprovision,
the company and every officer of thecompany whoisindefault shdl be
liableto afine not exceeding fifty thousand dollars.

(6) Inthissectiontheexpressonvariation” includesabrogation,
and for the purposes of this Act any resolution of a company the
implementation of which would have the effect of diminishing the
proportion of thetotal votes exercisable at ageneral meeting of the
company by theholdersof theexisting sharesof aclass, or of reducing
the proportion of thedividendsor distributions payableat any timeto
the holders of the existing shares of aclass, shall be deemedto bea
variation of therightsof that class.

Transfer of Shares and Debentures, Evidence of Title, etc.

74.—(1) Thesharesor other interest of any member in acompany
shall be personal estate, transferablein manner provided by thearticles
of the company, and shall not be of the nature of real estate.

59

Nature and
numbering of
shares.



60

Transfer not
to be
registered
except on
production
of
instrument
of transfer.

Registration
of transfer
on request of
transferor.

Notice of
refusal to
register
transfer.

Certification
of transfers.

[No. ] The Companies Act, 2004

(2) Each sharein acompany having a share capital shall be
distinguished by itsappropriate number.

75.—(1) Notwithstanding anything inthearticlesof acompany, it
shall not belawful for the company to register atransfer of sharesinor
debentures of the company unlessaproper instrument of transfer has
been delivered to the company:

Provided that nothing inthissection shdl prejudice any power of the
company to register as shareholder or debenture holder any personto
whom theright to any sharesin or debenturesof the company has
been transmitted by operation of law.

(2) If acompany contravenestheprovisionsof thissectionthe
company and every officer of the company who knowingly authorizes
or permitsthe contravention shal beliableto afinenot exceeding fifty
thousand dollars.

76. Ontheapplication of thetransfer of any shareor interestina
company, thecompany shdl enter initsregister of membersthename
of thetransfereein the samemanner and subject to the same conditions
asif theapplication for theentry were made by thetransferee.

77—(1) If acompany refusesto register atransfer of any sharesor
debentures, the company shall, within three months after the date on
whichthetransfer waslodged with the company, sendto thetransferee
noticeof therefusal.

(2) If defaultismadein complying withthissection, thecompany
and every officer of the company whoisindefault shall beliabletoa
finenot exceeding two thousand dollarsfor every day duringwhichthe
default continues.

78—(1) Thecertificationby acompany of any insgrument of transfer
of shares in or debentures of the company shall be taken as a
representati on by the company to any person acting onthefaith of the
certification that there have been produced to the company such
documentsasontheface of them show aprimafacietitleto the shares
or debenturesin thetransferor named intheinstrument of transfer, but
not asarepresentation that thetransferor hasany titleto the sharesor
debentures.
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(2) Whereany person actson thefaith of afal se certification by
acompany made negligently, the company shall be under the same
ligbility to himasif the certification had not been madefraudulently.

(3) For the purposes of this section—

(@ aninstrument of transfer shall bedeemedto be certificated if
it bearsthewords* certificatelodged” or wordstothelike
effect;

(b) thecertification of aninstrument of transfer shall be deemed
to be made by acompany if—

()  the person issuing the instrument is a person
authorized to issue certificated instruments of
transfer on the company’sbehaf; and

(i)  thecertificationissigned by aperson authorized
to certify transferson the company’sbehdf or by
any officer or servant either of the company or of
abody corporate so authorized;

(c) acertification shall bedeemed to be signed by any person
if—
(i)  itpurportstobeauthenticated by hissignatureor
initials (whether handwritten or not); and

(i)  itisnotshownthat thesignatureor initialswasor
were placed there neither by himself nor by any
person authorised to usethe signatureor initials
for the purpose of certifying transfers on the
company’s behalf.

79—(1) Every company shdl, withintwo monthsafter thealotment
of any of itsshares, debentures, or debenture stock and within three
monthsafter thedate on whichatransfer of any such shares, debentures,
or debenture stock, islodged with the company, complete and have
ready for delivery the certificates of all shares, the debentures, andthe
certificates of al debenture stock allotted or transferred, unlessthe
conditions of issue of the shares, debentures, or debenture stock
otherwise provide.
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(2) Insubsection (1) “transfer” meansatransfer duly stamped
and otherwisevaid, and doesnot include such atransfer asthe company
isfor any reason entitled to refuseto register and does not register.

(3) If defaultismadeincomplyingwiththissection, thecompany
and every officer whoisindefault shal beliableto afinenot exceeding
fifty thousand dollars.

(4) If any company onwhom anotice hasbeen served requiring
the company to make good any default incomplyingwith the provisons
of subsection (1) failsto make good the default within ten daysafter the
service of the notice, the Court may, on the application of the person
entitled to havethe certificatesor the debenturesdelivered tohim, make
anorder directing the company and any officer of thecompany to make
good the default within such time asmay be specifiedintheorder, and
any such order may provide that all costs of and incidental to the
application shall be borne by the company or by any officer of the
company responsiblefor the default.

80. A certificate, under the common sedl of the company, specifying
any sharesheld by any member, shall be primafacie evidence of the
title of themember to the shares.

81. Theproductiontoacompany of any document whichisby law
sufficient evidence of probate of thewill, or | etters of administration of
the estate, of adeceased person having been granted to some person
shdl beaccepted by thecompany, notwithstanding anythinginitsarticles,
assufficient evidenceof thegrant.

82—(1) A company limited by shares, if soauthorized by itsarticles,
may, with respect to any fully paid up shares, issue under itscommon
seal awarrant stating that the bearer of thewarrant isentitled to the
sharestherein specified, and may provide, by couponsor otherwise,
for the payment of thefuture dividends onthe sharesincluded inthe
warrant.

(2) Suchawarrant asaforesaidisinthisAct termeda”share
warrant”.

(3) A sharewarrant shall entitlethebearer thereof tothe shares
therein specified, and the sharesmay betransferred by delivery of the
warrant.



The Companies Act, 2004 [No. ] 63

83. If any person falsely and deceitfully personatesany owner of penaity for
any shareor interest inany company, or of any sharewarrant or coupon, g?fsona“ on
issued in pursuance of thisAct, and thereby obtainsor endeavoursto shareholders.
obtain any such shareor interest or sharewarrant or coupon, or receives
or endeavoursto receive any money dueto any such owner, asif the
offender werethetrueand lawful owner, heshall beguilty of afelony,
and shdl on conviction onindictment beliableto beimprisoned with or
without hard labour for fourteen yearsor toafine.

Soecial Provisionsasto Debentures

84.—(1) A company whichissuesor hasissued debenturesshall Register of
keep, in one or more books, aregister of holders of debenturesand ﬁgf’ggfgre
shall enter thereinthefollowing particulars—

(@ thenamesand addressesof the debenture holders,

(b) thedebenturesheld by each debenture holder, together with
theamount paid or agreed to be considered aspaid thereon,
and any other prescribed particulars;

(¢) thedateat whicheach personwasenteredintheregister as
adebenture holder; and

(d) thedateat whichany person ceased to beadebentureholder:
Provided that—

()  intheapplication of paragraph (b) to debenture

stock and holdersthereof it shal not be necessary

for theregister to show theamount paid or agreed
to be considered aspaid on such stock; and

(i)  nothinginthissubsectionshal apply inrdationto
debentureswhich aretransferable by delivery.

(2) Theregister of holders of debentures shall be kept at the
registered office of the company:

Provided that—

(@ if thework of making it up isdoneat another office of the
company, it may bekept at that other office; and

(b) if the company arranges with some other person for the
making up of theregister to be undertaken on behalf of the
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company by that other person, it may bekegpt at the office of
that other person at which thework isdone,

so, however, that it shall not be kept at aplace outsidetheldand.

(3) Every company shall send notice to the Registrar of the
place whereitsregister of holders of debenturesiskept and of any
changeinthat place:

Provided that acompany shall not be bound to send notice under
thissubsection wheretheregister has, at all timessinceit cameinto
existenceor, inthe case of aregister in existence on the appointed day,
at all timessincethen been kept at theregistered office of the company.

(4) If defaultismadein complying with thissection, thecompany
and every officer of the company whoisindefault shall beliabletoa
finenot exceeding fifty thousand dollars.

85. Where, by virtue of proviso (b) to subsection (2) of section 84,
theregister of holdersof debenturesiskept at the office of someperson
other than thecompany, and by reason of any default of histhecompany
fallsto comply with subsection (3) of that section or section 86 or with
any of therequirementsof thisAct asto the production of theregister,
that other person shall beliableto the samependtiesasif hewerean
officer of the company who wasin default, and the power of the Court
under subsection (6) of section 86 shall extend to themaking of orders
against that other person and hisofficersand servants.

86.—(1) Every register of holders of debentures of a company
shdll, except when duly closed, be opento theingpection without charge
of theregistered holder of any such debenturesand of any holder of
sharesinthe company and, on payment of fifty dollarsor suchlesssum
asthe company may specify for eachinspection, of any other person,
but subject to such reasonablerestrictionsasthe company may ingenerd
meeting impose, so that not lessthan two hoursin each day shall be
allowed for ingpection.

(2) For the purposes of subsection (1), aregister shall be
deemed to be duly closed if closed in accordance with provisions
contained inthearticlesor inthedebenturesor, inthe case of debenture
stock, inthe stock certificates, or inthetrust deed or other document
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securing the debentures or debenture stock, during such period or
periods, not exceeding inthewholethirty daysin any year, asmay be
therein specified.

(3) Any person may requireacopy of theregister of holdersof

debenturesof the company or any part thereof on payment of twenty
dollarsfor every pagerequired to be copied.

(4) A copy of any trust deed or other document securing any
issue of debentures shall be forwarded to every holder of any such
debentures at hisrequest on payment of twenty dollarsfor every page
required to be copied.

(5) If inspection is refused, or a copy is refused or not
forwarded, the company and every officer of the company whoisin
default shal beliableto afinenot exceeding fifty thousand dollars.

(6) Whereacompany isindefault asaforesaid, the Court may
by order compel animmediateinspection of theregister or direct that
the copiesrequired shall be sent to the person requiring them.

87.—(1) Theprovisionsof section 115 (except subsection (4)) and
sections116 and 117 shdl apply toandinrelationto registersof holders
of debenturesasthey gpply toandinto reaionto registersof members.

(2) Theprovisonsof sections118and 119 shall apply toandin
relationto the keeping by companies (whether having ashare capital or
not) whose business comprisethetransaction of businessin countries
outsidetheldand of branch registersof holdersof debenturesresident
outsidetheldand and theregistering of holdersof debenturestherein
asthey apply toand inrelation to the keeping by companiesreferred to
in section 118 of branch registers of members so resident and the
registering of memberstherein, so, however, that—

(@ so much of subsection (2) of section 119 as relates to
advertisement before closing aregister shal not apply; and

(b) thereshadl besubstituted for thereferencein subsection (7)
of section 119 to proviso (b) to subsection (2) of section
109 areferenceto proviso (b) to subsection (2) of section
84.
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tLrLasligétsyfgi 88.—(1) Subject tothefollowing provisionsof thissection, any
debenture  Provision contained in atrust deed for securing anissue of debentures,
holders. or inany contract with the holders of debentures secured by atrust
deed, shall bevoidin sofar asit would havethe effect of exemptinga
trustee thereof from or indemnifying him against liability for breach of
trust where hefailsto show the degree of careand diligencerequired of
himastrustee, having regardto the provisonsof thetrust deed conferring

on himany powers, authoritiesor discretions.
(2) Subsection (1) shdl notinvalidate—

(@ anyreleaseotherwisevaidly giveninrespect of anything
done or omitted to be done by atrustee before the giving of
therelease; or

(b) any provisionenabling such areleaseto begiven—

(i)  ontheagreement thereto of amgority of not less
thanthree-fourthsin vaueof thedebentureholders
present and voting in person or, where proxies
arepermitted, by proxy at ameeting summoned
for the purpose; and

(i)  either with respect to specific actsor omissions
or onthetrustee dying or ceasing to act.

(3) Subsection (1) shall not operate—

(& toinvaidateany provisioninforceontheappointed day so
long asany personthen entitled tothebenefit of that provison
or afterwards given the benefit thereof under subsection (4)
remainsatrustee of thedeed in question; or

(b) to deprive any person of any exemption or right to be
indemnifiedin respect of anything done or omitted to be
doneby himwhileany such provisonwasinforce.

(4) While any trustee of atrust deed remains entitled to the
benefit of a provision saved by subsection (3), the benefit of that
provison may begiven either—

(@ toalltrusteesof thedeed, present and future; or
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(b) to any named trustees or proposed trustees thereof, by
resolution passed by amgjority of not lessthan three-fourths
invaueof thedebenture holderspresent in person or, where
proxiesare permitted, by proxy at ameeting summoned for
the purpose in accordance with the provisions of the deed
or, if the deed makesno provision for summoning mestings,
amesting summoned for the purposein any manner gpproved
by the Court.

89. A condition contained in any debentures or in any deed for
securing any debentures, whether issued or executed before or after
the gppointed day, shal not beinvalid by reason only that the debentures
arethereby madeirredeemable or redeemabl e only on the happening
of acontingency, however remote, or on the expiration of aperiod,
however long, any rule of equity to the contrary notwithstanding.

90.—(1) Whereeither before or after the appointed day acompany
hasredeemed any debentures previoudy issued, then—

(& unlessany provision to the contrary whether express or
implied, iscontained inthearticlesor inany contract entered
into by the company; or

(b) unlessthecompany has, by passng aresolutiontothat effect
or by some other act, manifested its intention that the
debenturesshal be cancelled,

thecompany shdl have, and shall be deemed dwaysto have had, power
to re-issuethe debentures, either by re-issuing the same debenturesor
by issuing other debenturesintheir place.

(2) Onare-issueof redeemed debenturesthe person entitled
to the debentures shall have, and shall be deemed awaysto have had,
thesameprioritiesasif the debentureshad never been redeemed.

(3) Whereacompany has power to re-issue debentureswhich
have been redeemed, particularswith respect to the debentureswhich
can be so re-issued shall beincluded in every balance sheet of the
company.

(4) Whereacompany haseither before or after the appointed
day deposited any of itsdebenturesto secure advancesfromtimeto

67

Perpetual
debentures.

Power to re-
issue
redeemed
debentures in
certain cases.



68

Specific
performance
of contracts
to subscribe
for debentures.

Payment of
certain debts
out of assets
subject to
floating
charge in
priority to
claims under
the charge.

[No. ] The Companies Act, 2004

time on current account or otherwise, the debentures shall not be
deemed to have been redeemed by reason only of the account of the
company having ceased to bein debit whil st the debenturesremained
so deposited.

(5) There-issueof adebentureor theissue of another debenture
initsplaceunder the power by thissection givento, or deemedto have
been possessed by, acompany, whether there-issueor issuewas made
beforeor after the appointed day, shall betreated astheissue of anew
debenturefor the purposes of stamp duty, but it shall not be so treated
for the purposes of any provision limiting the amount or number of
debenturesto beissued:

Provided that any person lending money onthe security of adebenture
re-issued under this section which appearsto be duly stamped may
givethedebenturein evidencein any proceedingsfor enforcing his
security without payment of the stamp duty or any penalty in respect
thereof, unless he had notice or, but for his negligence might have
discovered, that the debenturewas not duly stamped, but inany such
case the company shall beliable to pay the proper stamp duty and
pendty.

(6) Where any debentureswhich have been redeemed before
the appointed day arere-issued subsequently to that date, there-issue
of the debentures shall not prejudice any right or priority which any
person would have had under or by virtue of any mortgage or charge
created beforethat date.

91. A contract with a company to take up and pay for any
debentures of the company may be enforced by an order for specific
performance.

92.—(1) Whereather arecelver isgppointed on behaf of theholders
of any debentures of the company secured by afloating charge, or
possessionistaken by or on behalf of those debenturesof any property
comprisedin or subject tothecharge, then, if the company isnot at the
timein course of beingwound up, thedebtswhichinevery winding up
areunder theprovisionsof Part V relating to preferential paymentsto
bepaidin priority to al other debts, shall be paid out of any assets
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coming to thehhandsof thereceiver or other person taking possession
asaforesaidin priority toany clamfor principal or interest in respect of
the debentures.

(2) Theperiodsof timementionedinthesaid provisionsof Part
V shall bereckoned fromthedateof theappointment of thereceiver
or of possession being taken asaforesaid, asthe case may be.

(3) Any paymentsmade under thissection shall berecouped as
far asmay beout of the assets of the company availablefor payment of
generd creditors.

PART |11—REGISTRATION OF CHARGES
Registration of Chargeswith Registrar

93.—(1) Every chargecreated after the gppointed day by acompany
registered in thelsland, being achargeto which this section applies
shdll, sofar asany security onthe company’sproperty or undertaking
isconferred thereby, bevoid against theliquidator and any creditor of
the company, unlessthe prescribed particulars of the charge, together
with theoriginal or acopy certified in the prescribed manner of the
instrument, if any, by which the chargeiscreated or evidenced, are
ddiveredto or received by the Registrar for registrationin themanner
required by thisAct prior to the commencement of thewinding up of
the company, but without prejudiceto any contract or obligation for
repayment of the money secured; and when acharge becomesvoid
under thissection, themoney secured thereby shal immediately become
payable.

(2) Where—

(8 achargetowhich subsection (3) appliesisregistered within
twenty-one days of its creation, that charge shall for the
purposesof priority (and subject to any agreement atering
priorities) rank in priority to any charge created after it;

(b) achargetowhich subsection (3) appliesiscreatedandis
not registered until after twenty-one daysafter itscreation,
that charge shdl for purposesof priority (and subject to any
agreement dtering priorities) bedeemed to have been created
onthedateof registration.
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(3) Thissection appliestothefollowing charges—
(@ achargeforthepurposeof securing any issueof debentures;
(b) achargeonuncaled sharecapital of thecompany;

(o) achargecreated or evidenced by an instrument which, if
executed by anindividud, would requireregistration asabill
of e

(d) achargeonland, wherever situated, or any interest therein
but not including achargefor any rent or other periodical
sumissuing out of land;

(¢) achargeonbook debtsof the company;

(f) afloating charge on the undertaking or property of the
company;

(9 achargeon calsmadebut not paid;

(h) achargeonashipor any shareinaship;

(i) achargeongoodwill, onapatent or alicenceunder apatent,
on atrade mark or on a copyright or alicence under a
copyright.

(4) Whereachargeiscreated outside of theldand comprising
property situated outsidethe Idand, for the purpose of cal culating the
period for registration, the twenty-one days shall commence after the
date onwhichtheinstrument or copy would, in due course of post, and
if dispatched with duediligence, have been received intheldand.

(5) Where a charge is created in the Island but comprises
property outsidethelsland, theinstrument creating or purporting to
createthe charge or the copy thereof, asthe case may be, may be sent
for registration under this section notwithstanding that further
proceedings may be necessary to makethe chargevalid or effectual
according to thelaw of the country inwhich the property issituated.

(6) Whereanegotiableinstrument hasbeen given to securethe
payment of any book debtsof acompany the deposit of theinstrument
for the purpose of securing an advanceto the company shal not for the
purposes of this section betreated as acharge on those book debts.
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(7) Where a series of debentures containing, or giving by
referenceto any other instrument, any chargeto the benefit of which
the debenture holdersof that seriesare entitled pari passuiscreated
by acompany, it shall for the purposes of thissection be sufficient if
therearedelivered to or received by the Registrar within twenty-one
daysafter the execution of the deed containing the chargeor if thereis
no such deed, after the execution of any debentures of the series, the
following particulars—

(@ thetotal amount secured by thewhole series; and

(b) thedatesof theresolutionsauthorizing theissueof theseries
and thedateof the covering deed, if any, by whichthesecurity
iscreated or defined; and

(©) agenera description of the property charged; and
(d) thenamesof thetrustees, if any, for the debenture holders,

together with acopy of the deed containing the charge, certifiedtobea
true copy by an attorney-at-law or an officer of the company, or, if
thereisno such deed, one of the debenturesof the series:

Provided that, where more than oneissueis made of debenturesin
the series, there shall be sent to the Registrar for entry intheregister
particulars of the date and amount of each issue, but an omissiontodo
thisshal not affect thevalidity of the debenturesissued.

(8) Where any commission, allowance or discount has been
paid or madeeither directly or indirectly by acompany to any personin
consideration of his subscribing or agreeing to subscribe, whether
absolutely or conditionally, for any debentures of the company, or
procuring or agreeing to procure subscriptions, whether absol ute or
conditiond, for any such debentures, the particularsrequired to be sent
for registration under thissection shal include particularsasto theamount
or rate per centumof the commission, discount, or allowance so paid
or made, but omission to do this shall not affect the validity of the
debenturesissued:

Provided that the deposit of any debenturesas security for any debt
of the company shall not for the purposes of this subsection betreated
astheissueof the debentures at adiscount.
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(9) If default ismade in complying with subsection (1), the
company and every officer thereof whoisindefault shdl beliabletoa
finenot exceeding fifty thousand dollars.

(10) InthisPart theexpression“charge’ includesmortgage.

94.—(1) Where acharge requiring registration under thisActis
created then—

(& theregistrationof that chargeinaccordancewiththisAct
shall constitute noticeto theworld of the existence of that
charge;

(b) whereasubsequent chargeisregistered inaccordancewith
thisAct inrespect of the same property or undertaking and
written noticethereof isgiventotheprior chargee, theamount
secured by the prior charge shall not be increased to the
prejudice of thelater charge notwithstanding any provision
tothe contrary containedin the document cregting theearlier
charge.

(2) Wherethe amount secured by achargeisincreased after
thechargeisregistered, the particulars of theincrease shall besent to
the Registrar for registration in the prescribed manner.

95.—(1) It shal betheduty of acompany to send to the Registrar
for registration the particulars of every charge created by the company
and of theissues of debentures of aseriesrequiring registration under
section 93, but registration of any such charge may be effected onthe
application of any personinterested therein.

(2) Whereregistration iseffected on the application of some
person other than the company, that person shall be entitled to recover
from the company the amount of any feesproperly paid by himtothe
Registrar ontheregistration.

(3) If any company makesdefaultin sending tothe Registrar for
registration the particularsof any charge created by the company, or of
theissues of debentures of aseriesrequiring registration asaforesaid,
then, unlesstheregistration has been effected on the application of
some other person, the company and every officer of the company
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whoisindefault shall beliableto adefault fine not exceeding fifty
thousand dollars.

96.—(1) Where after the appointed day acompany registered in
thelsland acquiresany property whichissubject to acharge of any
such kind aswould, if it had been created by the company after the
acquisition of the property, have been required to be registered under
this Part, the company shall cause the prescribed particulars of the
charge, together withacopy (certifiedin the prescribed manner tobea
correct copy) of theinstrument, if any, by whichthechargewascreated
or isevidenced, to beddivered totheRegidirar for registrationin manner
required by thisAct within twenty-one daysafter thedate onwhichthe
acquigitioniscompleted:

Providedthat, if the property issituated and the chargewas created
outsidetheldand, twenty-one daysafter the date on which the copy of
theinstrument couldin due course of post, andif dispatched with due
diligence, havebeenreceved intheldand shdl be substituted for twenty-
onedaysafter thecompletion of theacquisition asthetimewithinwhich
the particularsand the copy of theinstrument areto bedelivered to the
Regidrar.

(2) If defaultismadein complying withthissection, thecompany
and every officer of the company whoisin default shall beliabletoa
default finenot exceeding fifty thousand dollars.

97.—(1) TheRegistrar shall keep, with respect to each company, a
register inthe prescribed form of all the chargesrequiring registration
under thisPart and shall, on payment of the prescribed fee, enter inthe
register with respect to such chargesthefollowing particulars—

(@ inthecaseof achargetothebenefit of whichthe holdersof
aseriesof debenturesare entitled, such particularsasare
specifiedin subsection (7) of section 93;

(b) inthecaseof any other charge—

()  if thechargeisacharge created by the company,
thedate of itscreation, and if thechargewasa
charge existing on property acquired by the
company, the date of the acquisition of the
property; and
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(i)  theamount secured by the charge; and
(i)  short particularsof the property charged; and
(iv) thepersonsentitledtothecharge.

(2) The Registrar shall give acertificate under hishand of the
registration of any chargeregistered in pursuance of thisPart, stating
the amount thereby secured, and the certificate shall be conclusive
evidencethat therequirementsof thisPart asto registration have been
compliedwith.

(3) Theregister kept in pursuance of thissection shall beopen
to ingpection by any person on payment of the prescribed feefor each
ingoection.

(4) The Registrar shall keep a chronological index, in the
prescribed form and with the prescribed particulars, of the charges
enteredintheregister.

98.—(1) The company shall cause acopy of every certificate of
registration given under section 97 to beindorsed on every debenture
or certificate of debenture stock whichisissued by the company, and
the payment of which issecured by the charge so registered:

Provided that nothing in thissubsection shal beconsgtrued asrequiring
acompany to causeacertificate of registration of any chargeso given
to beindorsed onany debentureor certificate of debenture stock issued
by the company before the charge was created.

(2) If any person knowingly and wilfully authorizesor permits
thedelivery of any debenture or certificate of debenture stock which
under the provisionsof thissectionisrequired to haveindorsedonita
copy of acertificate of registration without the copy being soindorsed
uponit, heshall, without prejudiceto any other liability, beliabletoa
finenot exceeding fifty thousand dollars.

99. TheRegistrar, on evidence being givento hissatisfaction with
respect to any registered charge—

(@ that thedebt for which the charge wasgiven hasbeen paid
or satisfiedinwholeor in part; or
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(b) that part of the property or undertaking charged has been
released from the charge or has ceased to form part of the
company’sproperty or undertaking,

may enter ontheregister amemorandum of satisfactioninwholeor in
part, or of thefact that part of the property or undertaking has been
released from the charge or has ceased to form part of the company’s
property or undertaking, asthe case may be, and where he entersa
memorandum of satisfactioninwholeheshal, if required, furnishthe
company with acopy thereof.

100. The Court, on being stisfied that the omission or mis-statement
of any particular with respect to any such charge or inamemorandum
of satisfaction wasaccidental, or dueto inadvertence or to someother
aufficient cause, or isnot of anatureto prejudicethe postion of creditors
or sharehol ders of the company, or that on other groundsitisjust and
equitableto grant relief, may, on the gpplication of the company or any
person interested, and on such terms and conditions as seem to the
Court just and expedient, order that the omission or mis-statement shdl
berectified.

101.—(1) If any person obtainsan order for the appointment of a
receiver or manager of the property of acompany, or appointssucha
receiver or manager under any powerscontainedin any instrument, he
shdl, within seven daysfrom the date of the order or of the gppoi ntment
under the said powers, give notice of thefact to the Registrar and the
Registrar shall, on payment of the prescribed fee enter thefact inthe
register of charges.

(2) Where any person appointed receiver or manager of the
property of acompany under the powerscontained in any instrument,
ceasesto act assuch receiver or manager, heshal, on so ceasing, give
the Registrar noticetothat effect, and the Registrar shall enter thenotice
intheregister of charges.

(3) If any person makes default in complying with the
requirements of this section he shall beliableto afine not exceeding
two thousand dollarsfor every day during which the default continues.
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Provisions asto Company’s Register of Charges and asto
Copies of Instruments creating Charges

102.—(1) Every company shall cause acopy of every instrument
creating any chargerequiring registration under thisPart to be certified
inthe prescribed manner and kept a theregi stered office of thecompany:

Provided that, in the case of aseriesof uniform debentures, acopy
certified asaforesaid of one debenture of the seriesshall be sufficient.

(2 If defaultismadeby acompany incomplying with subsection
(2), thecompany and every officer of the company whoisin default
shall beliableto afine not exceeding two thousand dollars.

103—(1) Every limited company shall keep at theregistered office
of the company aregister of charges and enter therein al charges
specifically affecting property of the company and al floating charges
ontheundertaking or any property of thecompany, givingineach case
ashort description of the property charged, theamount of the charge,
and, except inthe case of securitiesto bearer, the names of the persons
entitled thereto.

(2) If any officer of the company knowingly and wilfully
authorizes or permitsthe omission of any entry required to bemadein
pursuance of thissection, heshall beliableto afinenot exceeding one
hundred thousand dollars.

104.—(1) Thecopiesof instruments creating any chargerequiring
registration under thisPart with the Regigtrar, and theregister of charges
kept in pursuance of section 103 shall be open during businesshours
(but subject to such reasonabl e restrictions asthe company in genera
meeting may impose, so that not lessthan two hoursin each day shall
beallowed for ingpection) to theinspection of any creditor or member
of the company without fee, and the register of chargesshall also be
open to theinspection of any other person on payment of such fee, not
exceeding fifty dollarsfor each ingpection, asthe company may specify.

(2) If inspection of the said copiesor register isrefused, any
officer of the company who isin default shall beliableto afine not
exceeding fifty thousand dollars and where the default continuesto a
further fine not exceeding two thousand dollarsfor every day during
whichtherefusa continues.
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(3) If any suchrefusal occursin relationto acompany, the Court
may by order compel animmediateingpection of the copiesor register.

Application of Part |11 to Companies incorporated outside the
Isand

105. Theprovisionsof thisPart shall extend to charges on property
intheldand whichare created, and to chargeson property intheldand
whichisacquired, after the appointed day, by acompany (whether a
company within by themeaning of thisAct or not) incorporated outside
theldand which hasan established place of businessintheldand.

PART IV—MANAGEMENTAND ADMINISTRATION
Registered Office and Name

106.—(1) A company shall have aregistered officeto which all
communicationsand notices may be addressed.

(2) Noticeof thestuation of theregistered officeshall begiven
at thedate of the company’sincorporation or within seven daysof any
changein such situation, asthe case may be, to the Registrar, who shdll
record the same. Theinclusionintheannual return of acompany of a
statement asto the address of itsregistered office shall not betakento
satisfy the obligation imposed by thissubsection.

(3) If defaultismadein complying with thissection, thecompany
and every officer of thecompany whoisindefault shall beliabletoa
finenot exceeding fifty thousand dollars.

107.—(1) Every company—

(@) shdl paint or affix, and keep painted or affixed, itsnameon
theoutside of every office or placeinwhichitsbusinessis
carried on, inacongpicuousposition, inletterseasly legible;

(b) shdl haveitsnameengraveninlegiblecharactersonitssed;

(o) shall haveitsnamementionedin legiblecharactersinall
businesslettersof the company andin all noticesand other
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officid publicationsof thecompany, andindl billsof exchange,
promissory notes, indorsements, cheques and ordersfor
money or goods purporting to be signed by or on behalf of
the company, andin all billsof parcels, invoices, receipts
and lettersof credit of the company.

(2) If acompany does not paint or affix its name in manner
directed by thisAct, the company and every officer of the company
whoisindefault shall beliableto afine not exceeding fifty thousand
dollars, and if acompany doesnot keep itsname painted or affixedin
manner so directed, the company and every officer of the company
whoisindefault shall beliableto afine not exceeding two thousand
dollarsfor every day during which the default continues.

(3) If acompany failsto comply with paragraph (b) or paragraph
(¢) of subsection (1), thecompany shall beliableto afinenot exceeding
fifty thousand dollars.

(4) If an officer of acompany or any person onitsbehaf—

(@ usesorauthorizestheuseof any sea purporting to beased
of the company whereon its name is not so engraven as
aforesaid; or

(b) issuesor authorizestheissue of any businessletter of the
company or any noticeor other official publication of the
company, or sgnsor authorizesto be signed on behdf of the
company any hill of exchange, promissory note, indorsement,
chequeor order for money or goodswhereinitsnameisnot
mentioned inthemanner aforesaid; or

(c) issuesorauthorizestheissueof any hill of parcels, invoice,
receipt or |etter of credit of thecompany whereinitsnameis
not mentioned in themanner aforesaid,

heshdl beliableto afinenot exceedingfifty thousand dollars, and shdll
further be personaly liable to the holder of the bill of exchange,
promissory note, cheque or order for money or goodsfor the amount
thereof unlessitisduly paid by the company.
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108.—(1) Where acompany having ashare capital hasissued a
prospectusinviting the public to subscribefor itsshares, the company
shall not commence any businessor exercise any borrowing powers

unless—

@

(b)

©

shares held subject to the payment of the whole amount
thereof in cash have been all otted to an amount not lessin
thewholethan the minimum subscription; and

every director of the company has paid to the company, on
each of the sharestaken or contracted to betaken by him
and for which heisliableto pay in cash, aproportion equa
to the proportion payable on application and allotment on
the sharesoffered for public subscription; and

there hasbeen delivered to the Registrar for registration a
statutory declaration by the secretary or oneof thedirectors,
in the prescribed form, that the conditions specified in
paragraphs () and (b) have been complied with.

(2) Where acompany having ashare capital hasnot issued a
prospectusinviting the public to subscribefor itsshares, the company
shall not commence any businessor exercise any borrowing powers

unless—

@

(b)

©

there hasbeen delivered to the Registrar for registration a
statement inlieu of prospectus; and

every director haspaidto the company, on each of theshares
taken or contracted to betaken by him and for which heis
liableto pay in cash, aproportion equal to the proportion
payableon application and allotment onthe sharespayable
incash;

therehasbeen delivered to the Registrar for registration a
statutory declaration by the secretary or oneof thedirectors,
inthe prescribed form, that paragraph (b) hasbeen complied
with.

(3) The Registrar shall, onthe delivery to him of the statutory
declaration, and, in the case of acompany whichisrequired by this
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sectionto deliver astatement inlieu of prospectus, of such astatement,
certify that the company isentitled to commence business; and that
certificate shall be conclusive evidencethat the company isso entitled.

(4) Any contract made by acompany beforethe date at which
itisentitled to commencebusinessshall be provisiona only, and shall
not be binding on the company until that date, and on that dateit shall
becomebinding.

(5) Nothinginthissection shdll prevent the s multaneous offer
for subscription or dlotment of any sharesand debenturesor therecei pt
of any money payable on application for debentures.

(6) If any company commencesbusinessor exercisesborrowing
powersin contravention of thissection, every personwhoisresponsible
for the contravention shall, without prejudiceto any other liability, be
liableto afinenot exceeding fifty thousand dollarsfor every day during
which the contravention continues.

(7) Nothing inthissection shall apply to aprivate company.
Register of Members

109.—(1) Every company shall keepinone or more documentsa
register of itsmembers, and enter therein thefollowing particulars—

(@ thenamesand addressesand the occupation, if any, of the
members, andinthecaseof acompany having asharecapita
agtatement of theshareshel d by each member, distinguishing
each share by itsnumber, and of theamount paid or agreed
to be considered as paid on the shares of each member;

(b) thedateat which each personwasenteredintheregister as
amember;

(¢) thedateat which any person ceased to beamember:

Provided that where the company has converted any of itsshares
into stock and given noticeof theconversontotheRegidrar, theregister
shall show the amount of stock held by each member instead of the
amount of shares and the particularsrelating to shares specified in

paragraph (a).
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(2) Theregister of membersshall be kept at theregistered office
of thecompany:

Provided that—

(@ if thework of making it up isdoneat another office of the
company, it may bekept at that other office; and

(b) if the company arranges with some other person for the
making up of theregister to be undertaken on behalf of the
company by that other person, it may bekept at the office of
that other person at whichthework isdone,

so, however, that it shall not be kept at aplace outsidetheldand.

(3) Every company shall send noticeto the Registrar of the
placewhereitsregister of membersiskept and of any changein that
place:

Provided that acompany shall not be bound to send notice under
this subsection wheretheregister has, at all timessinceit cameinto
existenceor, inthe case of aregister in existence at the appointed day,
at all timessincethen been kept at theregistered office of the company.

(4) Whereacompany makesdefaultincomplyingwith subsection
(2) or makesdefault for fourteen daysin complying with subsection
(3), thecompany and every officer of the company whoisin default
shdll beliableto afinenot exceeding fifty thousand dollars.

110.—(1) Every company having morethan fifty membersshall,
unlesstheregister of membersisinsuchaformasto condtituteinitsalf
anindex, keep anindex of the names of the members of the company
and shall, withinfourteen daysafter thedateon which any aterationis
madeintheregister of members, make any necessary dterationinthe
index.

(2) Theindex, whichmay beintheformof acardindex, shdl in
respect of each member contain asufficient indication to enablethe
account of that member intheregister to bereadily found.

(3) Theindex shall at al timesbekept at the same placeasthe
register of members.
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(4) If defaultismadein complying with thissection, the company
and every officer of the company whoisindefault shall beliabletoa
finenot exceeding fifty thousand dollars.

111.—(1) Ontheissue of asharewarrant the company shall strike
out of itsregister of membersthe name of the member then entered
therein asholding the sharesspecified inthewarrant asif hehad ceased
to beamember, and shdl enter intheregister thefollowing particulars,
namey—

(& thefact of theissueof thewarrant;

(b) adgatement of thesharesindudedinthewarrant, distinguishing
each share by itsnumber; and

(o) thedateof theissueof thewarrant.

(2) Thebearer of asharewarrant shall, subject to the articlesof
the company, be entitled, on surrendering it for cancellation, to havehis
name entered asamember in theregister of members.

(3) Thecompany shall beresponsiblefor any lossincurred by
any person by reason of the company entering intheregister thename
of abearer of asharewarrant in respect of the sharestherein specified
without thewarrant being surrendered and cancelled.

(4) Until thewarrantissurrendered, the particulars specifiedin
subsection (1) shall be deemed to bethe particularsrequired by this
Actto beentered intheregister of members, and, onthe surrender, the
date of the surrender must be entered.

(5) Subject tothe provisionsof thisAct, the bearer of ashare
warrant may, if the articles of the company so provide, bedeemed to
beamember of the company withinthe meaning of thisAct, either to
thefull extent or for any purposesdefinedinthearticles.

112.—(1) Theregister of members, commencing from the date of
theregigtration of thecompany, and theindex of the namesof members,
except whentheregister isclosed under the provisionsof thisAct, shal
during business hours (subject to such reasonablerestrictions asthe
company in general meeting may impose, so that not lessthan two
hoursin each day beallowed for inspection) be opento theinspection
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of any member without charge and of any other person on payment of
fifty dollars, or such less sum asthe company may specify, for each
inspection.

(2) Any member or other person may request acopy of the
register, or of any part thereof, on payment of fifty dollars, or suchless
sum asthe company may specify, for every hundred wordsor fractiond
part thereof required to be copied. The company shall causeany copy
so required by any person to be sent to that person within aperiod of
ten days commencing on the day next after the day on which the
request isreceived by the company.

(3) If any ingpection required under thissectionisrefused or if
any copy required under this section isnot sent within the proper
period, thecompany and every officer of thecompany whoisindefault
shall beliablein respect of each offenceto afine not exceeding fifty
thousand dollars.

(4) Inthecaseof any such refusal or default, the Court may by
order compel animmediate inspection of theregister and index or
direct that the copiesrequired shall be sent to the personsrequiring
them.

113. Where, by virtue of proviso (b) to subsection (2) of section
109 theregister of membersiskept at the office of some person other
than the company, and by reason of default of that other person the
company failsto comply with subsection (3) of that section, subsection
(3) of section 110 or subsection (1) of section 112 or with any
requirementsof thisAct asto the production of theregister, that other
person shall beliableto the same penaltiesasif hewerean officer of
the company who wasin default, and the power of the Court under
subsection (3) of section 112 shall extend to the making of orders
against that other person and hisofficersand servants.

114. A company may, on giving notice by advertissmentinadaily
newspaper printed and circulating inthe Island closetheregister of
membersfor any timeor timesnot exceedinginthewholethirty days
ineachyear.
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115.—(1) If—

(@ thenameof any personis, without sufficient cause, entered
inor omitted from theregister of membersof acompany; or

(b) defaultismadeor unnecessary delay takesplacein entering
ontheregister thefact of any person having ceasedto bea
member,

the person aggrieved, or any member of the company, or the company,
may apply to the Court for rectification of theregister.

(2) Wherean application ismade under this section, the Court
may ether refusethe gpplication or may order rectification of theregister
and payment by the company of any damages sustained by any party
aggrieved.

(3) On an application under this section the Court may decide
any question relating to thetitle of any person who isaparty tothe
application to have hisname entered in or omitted from theregister,
whether the question arises between membersor alleged members, or
between membersor aleged memberson the one hand and the company
ontheother hand, and generally may decide any question necessary or
expedient to be decided for rectification of theregister.

(4) Inthe case of acompany required by thisActto sendalist
of itsmembersto the Registrar, the Court when making an order for
rectification of the register, shall by its order direct notice of the
rectificationto begiventothe Regidtrar.

116. Nonoticeof any trust, express, implied, or constructive, shall
be entered on theregister, or bereceivable by the Registrar, inthe case
of companiesregisteredintheldand.

117. Theregister of membersshall be prima facieevidence of any
matters by thisAct directed or authorized to beinserted therein.

Branch Register

118—(1) A company having asharecapita which carriesonbusiness
inany country outsidethe Island may causeto be kept in that part of
any such country inwhich it transactsbusiness, aregister of members
resdent in such part (inthisAct called a“branchregister”).
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(2) Thecompany shall givetotheRegigirar noticeof thegtuation
of the officewhere any branch register iskept and of any changeinits
situation, and if it isdiscontinued of itsdiscontinuance, and any such
notice shdl begivenwithinfourteen daysof theopening of theofficeor
of the change or discontinuance, asthe case may be.

(3) If default ismade in complying with subsection (2), the
company and every officer of thecompany whoisin default shall be
liableto afine not exceeding fifty thousand dollars.

119.—(1) A branch register shall be deemed to be part of the
company’sregister of members (in thissection called “the principal
register”).

(2) The branch register shall be kept in the same manner in
whichthe principal register isby thisAct required to be kept, except
that the advertisement before closing theregister shal beinsertedina
newspaper circulating inthedistrict wherethe branch register iskept,
and that any competent court in the country wheretheregister iskept
may exercisethe samejurisdiction of rectifying theregister asisunder
thisAct exercisable by the Court.

(3) Thecompany shdl transmit toitsregistered officeacopy of
every entry initsbranch register as soon asmay be after theentry is
made, and shall cause to be kept at the place where the company’s
principal register iskept, duly entered up fromtimetotime, aduplicate
of itsbranch register and every such duplicateshdl, for al the purposes
of thisAct, be deemed to be part of the principa register.

(4) Subject to the provisions of thissection with respect tothe
duplicateregister, the sharesregistered in abranch register shall be
distinguished from the sharesregistered inthe principa register, and no
transaction with respect to any sharesregisteredin abranch register
shall, during the continuance of that registration, beregistered in any
other register.

(5) A company may discontinueto keep abranch register, and
thereupon al entriesin that register shall betransferred to some other
branch register kept by the company inthe country concerned or tothe

principd register.
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(6) Subject tothe provisionsof thisAct, any company may, by
itsarticles, makesuch provisonsasit may think fit repecting thekeeping
of branchregisters.

(7) If defaultismadein complying with subsection (3)—

(& thecompany and every officer of the company whoisin
default shall beliableto afine not exceeding fifty thousand
dollars; and

(b) where, by virtue of proviso (b) to subsection (2) of section
109, the principal register iskept at the office of some person
other than the company and by reason of any default of that
other person the company fails to comply with the
requirementsof subsection (3) of thissection relating to the
keeping of aduplicateof itsbranch register, heshall beliable
to the same pendlty asif hewerean officer of the company
whowasin default.

(8) Aninstrument of transfer of ashareregistered inabranch
register shall be deemedto beatransfer of property situated out of the
Idand, and unlessexecuted in thisldand, shal be exempt from stamp
duty chargeableintheldand.

120. If by virtueof thelaw inforcein any country, outsdetheldand
companiesincorporated under that law have power tokegpintheldand
branch registers of their membersresident in theldland, the Minister
may by order direct that sections 112 and 115 shall, subject to any
modificationsand adaptations specified in the order, apply toandin
relation to any such branch registerskept intheldand asthey apply to
andinrelationto theregistersof companieswithinthemeaning of this
Act.

Annual Returns

121.—(1) Every company shall ddliver to the Registrar successive
annud returnseach of whichismade upto adatenot |ater thanthe date
whichisfromtimeto timethe company'sreturn date, that is—

(@ theanniversary of the company'sincorporation; or

(b) if thecompany'slast return delivered inaccordancewiththis
section was made up to adifferent date, the anniversary of
that date.
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(2) Eachreturnshall—
(& beintheprescribed form asset out inthe Fifth Schedule;

(b) containtheinformation required by or under the provisions
of sections 122, 123 and 124 and shall be delivered tothe
Registrar within 28 days after the dateto which itismade
up.
(3) If acompany failsto deliver an annua returnin accordance
with thissection—

(@ that company shall beliable on default to apenalty of one
hundred dollarsfor each day the default continues, subject
to amaximum penalty of ten thousand dollars; and

(b) suchpendty shal bepayabletothe Registrar.

122 —(1) Every company having ashare capital shal makeareturn
gtating thedateto whichitismadeup and containing alist of al persons
who, onthedate of thereturn, are members of the company, and of all
persons who have ceased to be members since the date of the last
return or, in the case of thefirst return, of the incorporation of the

company.
(2) Thelistshall—

(@ satethenames, addressesand occupationsof all past and
present memberstherein mentioned;

(b) state the number of shares held by each of the existing
members at the date of the return, specifying shares
transferred sincethe date of thelast return or, in the case of
thefirst return, of theincorporation of thecompany by persons
who have ceased to be membersrespectively and the dates
of regigtration of thetransfers; and

(c) if thenamesthereinarenot arranged in al phabetical order,
have annexedtoit anindex sufficient to enablethe name of
any personinthelist to bereadily found:

Provided that, where the company has converted any of itsshares
into stock and given notice of the conversionto the Registrar, thelist
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shall statetheamount of stock held by each of the existing members
instead of theamount of sharesand the particularsrelating to shares
hereinbeforerequired.

(3) Thereturn shall contain with respect to theregistered office
of the company, registers of members and debenture holders, shares
and debenturesindebtedness, and persons who are directors of the
company, the mattersspecifiedin Part | of the Fifth Scheduleand shdll
beinaccordancewiththeformset outin Part |1 of that Scheduleor as
near thereto ascircumstances permit.

(4) In the case of acompany keeping abranch register, the
particularsof theentriesin that register shal, sofar asthey relateto
matterswhich arerequired to be stated inthereturn, beincludedinthe
return made next after copies of those entries are received at the
registered office of the company.

123.—(1) Every company not having ashare capital shall makea
return stating—

(@ thedatetowhichitismadeup;
(b) theaddressof theregistered office of the company;

(c) Al particularswith respect to the personswho at the date of
thereturn arethedirectorsof the company asareby thisAct
required to be contained with respect to directors on the
register of directorsof acompany.

(2) Thereshall beannexed to thereturn astatement containing
particularsof thetotal indebtedness of the company in respect of al
mortgagesand chargeswhich arerequired to beregistered under this
Act.

124.—(1) Theannud return shal be contained in aseparate part of
theregister of members.

(2) Section 111 shall apply to theannual return asit appliesto the
register of members.

(3) Theannua return shal, inthe case of every company whichis
not aprivate company and every private company whichisobliged to
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fileaccounts, includeawritten copy, certified by adirector, the manager
or secretary of the company to be atrue copy, of thelast balance sheet
and profit and lossaccount laid before the company in general meeting,
including every document required by law to beannexed thereto, together
with acopy of thereport of the auditorsthereon certified asaforesaid,
andif any suchbaancesheetisinaforeignlanguage, thereshadl dsobe
annexedtoit atrandationthereof in English, certifiedin the prescribed
manner to beacorrect trandation:

Provided that, if the balance sheet did not comply with the
requirementsof thelaw asinforceat the date of the audit with respect
to theform of bal ance sheets, there shall be made such additionsto and
correctionsin the copy aswould have been required to be madein the
balance sheet in order to makeit comply with thoserequirements, and
thefact that the copy has been so amended shall be stated thereon.

125. A private company shall send with theannual return required
by section 121—

(8 acertificate signed both by adirector and by the secretary
of the company that the company has not since the date of
thelast return, or since, inthe case of afirst return, the date
of theincorporation of the company or, in the case of an
existing company which becameaprivate company, thedate
onwhichit becameaprivate company, issued any invitation
to the public to subscribefor any shares or debentures of
the company or to deposit money for fixed periodswhether
bearing or not bearing interest;

(b) wheretheannud return disclosesthefact that the number of
membersof the company exceedstwenty, so acertificate
so signed that the excess consistswholly of personswho
under paragraph (b) of subsection (1) of section 25 are not
to beincluded in reckoning the number of twenty;

(o) acertificatesigned by the personsaforesaid that, to the best
of their knowledgeand belief, no person other than the hol der
thereof except in casesprovided for inthe Twelfth Schedule
hashad any interest inany of thecompany’ssharessincethe
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date of thelast return or since, inthe case of afirst return,
thedate of theincorporation of the company or, inthecase
of an existing company which became aprivate company,
thedate on whichit becameaprivate company;

(d) wherethecompany claimsto beaprivate company whichis
not obliged tofileaccounts, acertificatesgned by thepersons
aforesaidinthe prescribed form.

Meetings and Proceedings

126.—(1) Every company shall ineach year hold agenera meeting
asitsannual genera meeting in addition to any other meetingsin that
year, and shdl specify themeeting assuchinthenoticescalingit; and
not morethan fifteen monthsshd| € gpse between the date of oneannua
genera meeting of acompany and that of the next:

Provided that, so long asacompany holdsitsfirst annual general
meeting within eighteen monthsof itsincorporation, it need not holditin
theyear of itsincorporation or inthefollowing year.

(2) If default ismadein holding ameeting of the company in
accordance with subsection (1), the Minister may, onthe application of
any member of the company, call, or direct the calling of, ageneral
meeting of the company and give such ancillary or consequential
directionsashe may think expedient, including directionsmodifying or
supplementing, inrelation to the calling, holding and conducting of the
mesting, the operation of thecompany’sarticles, anditishereby declared
that the directionsthat may be given under thissubsectionincludea
direction that one member of the company present in person or by
proxy shall be deemed to constitute ameeting.

(3) A genera meeting heldin pursuance of subsection (2) shall,
subject to any directions of the Minister be deemed to be an annual
genera meeting of the company; but, whereameeting so heldisnot
held intheyear in which the default in holding the company’sannual
general meeting occurred, the meeting so held shall not betreated as
theannual generd meeting for theyear inwhichitisheld unlessat that
meeting the company resolvesthat it shall be so treated.
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(4) Whereacompany resolvesthat ameeting shall be sotreated,
acopy of theresolution shdl, withinfifteen daysafter the passing thereof,
beforwarded to the Registrar and recorded by him.

(5) If defaultismadein—

(@ bholding a meeting of the company in accordance with
subsection (1); or

(b) complying with any directions of the Minister under
subsection (2);

() complyingwithsubsection (4),

the company and every officer of the company whoisindefault shdl be
ligbleto afinenot exceeding fifty thousand dollars.

127.—(1) Every company limited by sharesand every company
limited by guarantee and having ashare capital shdl, withinaperiod of
not lessthan one month nor more than three monthsfrom the date at
which the company isentitled to commence business, hold agenera
meeting of the members of the company, which shall becalled “the
datutory meeting”.

(2) Thedirectorsshall, at least seven days beforethe day on
whichthemeeting isheld, forward areport (inthisAct referred to as
“thestatutory report”) to every member of the company.

(3) The statutory report shall be certified by not lessthan two
directorsof thecompany or wheretherearelessthan two directors, by
thesoledirector and shall state—

(@ thetotal number of sharesallotted, distinguishing shares
alotted asfully or partly paid up otherwisethanin cash, and
datinginthe case of sharespartly paid uptheextent towhich
they are so paid up, and in either case, the consideration for
whichthey havebeen alotted;

(b) thetota amount of cash received by thecompany inrespect
of dl thesharesadllotted, distinguished asaforesaid;

(0 an abstract of the receipts of the company and of the
payments made thereout, up to adate within seven daysof
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thedate of thereport, exhibiting under distinctive headings
the receipts of the company from shares and debentures
and other sources, the payments made thereout, and
particularsconcerning thebaanceremaining inhand, and an
account or estimate of the preliminary expenses of the

company;

(d) the names, addresses and descriptions of the directors,
auditors, if any, managers, if any, and secretary of the
company; and

(e) theparticularsof any contract themodification of whichisto
be submitted to the meeting for itsapproval, together with
the particularsof themodification or proposed modification.

(4) Thestatutory report shall, sofar asit relatesto the shares
allotted by the company, and to the cash received in respect of such
shares, and to the recei pts and payments of the company on capital
account, be certified ascorrect by theauditors, if any, of the company.

(5) Thedirectors shall cause acopy of the statutory report,
certified asrequired by thissection, to bedelivered to the Registrar for
registration forthwith after the sending thereof to the membersof the
company.

(6) The directors shall cause a list showing the names,
descriptions and addresses of the members of the company, and the
number of shares held by them respectively, to be produced at the
commencement of the meeting and to remain open and accessibleto
any member of the company during the continuance of the mesting.

(7) Themembers of the company present at the meeting shall
be at liberty to discuss any matter relating to the formation of the
company, or arising out of thestatutory report, whether previousnotice
has been given or not, but no resol ution of which notice has not been
givenin accordance with the articlesmay be passed.

(8) The meeting may adjourn from timeto time, and at any
adj ourned meeting any resol ution of which notice hasbeengivenin
accordancewith thearticles, either before or subsequent to theformer
meeting, may be passed, and the adjourned meeting shdl havethesame
powersasan origina meeting.
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(9) Intheevent of any default in complyingwiththe provisions
of thissection, every director of the company who isknowingly and
wilfully guilty of thedefault or, in the case of default by the company,
every officer of thecompany whoisin default shall beliableto afine
not exceeding fifty thousand dollars.

(10) Thissection shdl not apply to aprivate company.

128.—(1) Thedirectorsof acompany, notwithstanding anythingin
itsarticles, shdl, ontherequigtion of membersof thecompany holding,
at the date of the deposit of therequisition, not lessthan one-tenth of
such of thepaid up capital of the company, asat the date of the deposit,
which carriestheright of voting at general meetingsof the company, or,
inthe case of acompany not having ashare capital, membersof the
company representing not lessthan one-tenth of thetotal voting rights
of al themembershaving at that datearight to voteat generd meetings
of the company, forthwith proceed duly to convene an extraordinary
genera meeting of thecompany.

(2) Therequisition shall state the objects of the meeting, and
shall be signed by the requisitionists and deposited at the registered
office of the company, and may consist of several documentsin like
form, each signed by one or morerequisitionists.

(3) If thedirectorsdo not within twenty-one daysfrom thedate
of thedeposit of therequisition proceed duly to conveneameeting, the
requisitionists, or any of them representing more than one-half of the
tota voting rightsof al of them, may themsalvesconveneameeting, but
any meeting so convened shall not beheld after the expiration of three
monthsfromthat date.

(4) A mesting convened under thissection by therequisitionists
shall be convened in the samemanner, asnearly aspossible, asthat in
which meetingsareto be convened by directors.

(5) Any reasonabl e expensesincurred by therequisitionistsby
reason of thefailure of thedirectorsduly to conveneameeting shal be
repaid to the requisitionists by the company, and any sum so repaid
shall beretained by the company out of any sumsdue or to become
duefrom the company by way of feesor other remunerationin respect
of their servicesto such of thedirectorsaswerein defaullt.
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(6) For the purposes of this section thedirectorsshall, inthe
case of ameeting at which aresolution isto be proposed asaspecial
resol ution, be deemed not to have duly convened themeeting if they do
not give such noticethereof asrequired by section 138.

rl;c()atr;thhfSI 129.—(1) Any provision of acompany’sarticlesshall bevoidinso
calling far asit providesfor thecalling of ameeting of the company, (other than
meetings.  gn adjourned meeting) by ashorter noticethan—

(@ inthecaseof theannual general meeting, twenty-onedays
noticeinwriting; and

(b) inthecaseof ameeting other than an annual genera mesting
or ameeting for the passing of aspecia resolution, fourteen
days noticeinwriting inthe case of acompany other than
anunlimited company and seven days noticeinwritingin
the case of an unlimited company.

(2) Savein so far as the articles of a company make other
provisioninthat behalf (not being aprovision avoided by subsection
(1)) ameeting of the company (other than an adjourned meeting) may
becalled—

(@ inthecaseof theannua generd meseting by twenty-onedays
noticeinwriting; and

(b) inthecaseof ameseting other than an annual genera mesting
or amesting for the passing of aspecid resolution, by fourteen
days noticeinwriting inthe case of acompany other than
anunlimited company and by sevendays noticeinwritingin
the case of an unlimited company.

(3) A meeting of acompany shdl, notwithstandingthat itiscalled
by shorter noticethan that specifiedin subsection (2) or inthecompany’s
articles, asthe case may be, bedeemed to havebeenduly caledif itis
S0 agreed—

(@ inthecaseof ameseting cdled astheannua general mesting,
by al the membersentitled to attend and votethereat; and

(b) inthecaseof any other meeting, by amgjority in number of
themembershaving aright to attend and vote at the meeting,
being amgj ority, together holding not lessthan ninety-five
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per centuminvalueof thesharesgiving aright to attend and
voteat the meeting, or, inthe case of acompany not having
ashare capital, together representing not lessthan ninety-
fiveper centumof thetotal voting rightsat that meeting of
al themembers.

130.—(1) Thefollowing provisionsshdl haveeffectinsofar asthe
articlesof thecompany do not make other provisioninthat behalf—

@

(b)

©

(d)

©

notice of the meeting of acompany shall be served onevery
member of the company inthe manner inwhich noticesare
required to beserved by TableA and for the purposeof this
paragraph theexpression “ TableA” meansthat Tablesas
for thetimebeinginforce;

two or more members holding not lessthan one-tenth of the
issued sharecapitd or, if the company hasnot asharecapita,
not lessthan five per centumin number of the members of
the company may call ameeting;

inthe case of aprivate company two members, andinthe
case of any other company three members, personally
present shall beaquorum;

any member el ected by the members present at ameeting
may be chairman thereof;

inthe case of acompany originally having ashare capital,
every member shall have onevotein respect of each share
or each thousand dollars of stock held by him, andin any
other case every member shall haveonevote.

(2) If for any reason it isimpracticableto call ameeting of a
company in any manner in which meetings of that company may be
cdled, or to conduct themeeting of the company inamanner prescribed
inthe Company'sarticles, the Court may, either of itsownmotionor on
theapplication of any director of the company or of any member of the
company whowould beentitled to vote at the meeting, order amesting
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of thecompany to be called, held and conducted in such manner asthe
Court thinksfit, and where any such order is made may give such
ancillary or consequential directionsasit thinks expedient, and any
meeting called, held and conducted in accordance with any such order
shall for al purposes be deemed to be ameeting of the company duly
cdlled, held and conducted.

(3) Itishereby declared that the directionsthat may be given
under subsection (2) includeadirection that onemember of the company
present in person or by proxy shall be deemed to congtitute ameeting.

(4) Whereby any provision contained inthisAct specia notice
isrequired of aresolution, the resol ution shall not be effective unless
noticeof theintention to moveit hasbeen given to the company not less
than twenty-eight daysbeforethemeeting at whichitismoved, and the
company shall giveitsmembersnotice of any such resolution at the
sametimeinthesamemanner asit givesnotice of themeeting or, if that
isnot practicable, shdl givethem noticethereof, either by advertisement
inanewspaper having an appropriate circulation or in any other mode
alowed by thearticles, not lessthan twenty-onedaysbeforethemeeting:

Provided that if, after notice of theintention to movesuch aresolution
has been given to the company, ameeting iscalled for adate twenty-
eight daysor lessafter the notice hasbeen given, the notice, though not
givenwithinthetimerequired by thissubsection, shall be deemed to
have been properly givenfor the purposesthereof.

131.—(1) Any member of acompany entitled to attend and vote at
ameeting of the company shall be entiled to appoint another person
(whether amember or not) ashisproxy to attend and vote instead of
him, and aproxy appointed to attend and vote instead of amember (or,
wheremorethan one proxy has been so gppointed, one of their number
named by themember for the purpose) shal dso havethesameright as
the member to speak at the meeting:

Provided that, unlessthearticles otherwise provide—

(@ thissubsection shall not apply inthe case of acompany not
having ashare capital; and
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(b) amember shall not be entitled to appoint more than one
proxy to attend on the same occasion; and

(0 aproxy shdl not beentitled to vote except onapoll.

(2) Inevery notice calling ameeting of acompany having a
sharecapitd there shdl appear with reasonable prominence astatement
that amember entitled to attend and voteisentitled to appoint aproxy
to attend and voteinstead of him, and that aproxy need not also bea
member and if default ismadein complying with this subsection as
respectsany meeting, every officer of the company whoisin default
shall beliableto afinenot exceeding fifty thousand dollars.

(3) Any provision contained inacompany’sarticlesshall be
voidinsofar asit would havethe effect of requiring theinstrument
gppointing aproxy, or any other document necessary to show thevaidity
or otherwiserelating to the appointment of aproxy, to bereceived by
the company or any other person more than forty-eight hoursbeforea
meeting or adjourned meeting in order that the appointment may be
effectivethereat.

(4) Where any such instruments or documents appointing or
relating to proxiesasare mentioned in subsection (3) arereceived by
or on behaf of acompany, any person entitled, inhisownright or as
proxy for another member or membersor partly inoneway and partly
in another to morethan ten per centumof thetotal voting rightsof all
themembershaving aright to voteat the meeting or adjourned meseting
affected, and also any person authorized inwritinginthat behaf by any
person, or by any number of personstogether, so entitled, shall have
theright, at any timeduring businesshoursprior totheconclusion of the
meeting but subject to such reasonabl e restrictions as the company
maly impose, to inspect such instruments or documents.

(5) If for the purpose of any mesting of acompany invitationsto
appoint asproxy aperson or one of anumber of persons specifiedin
theinvitationsareissued at the company’sexpense—

(8 tosomeonly of themembersentitled to be sent anotice of
the meeting and to votethereat by proxy; or

(b) without being accompanied by formsfor the appoi ntment of
aproxy which entitle the membersto direct the proxy to
voteeither for or against each resolution,
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every officer of the company who knowingly and wilfully authorizesor
permitstheir issueasaforesaid shall beliableto afine not exceeding
fifty thousand dollars:

Provided that an officer shall not beliableunder this subsection by
reason only of theissueto amember at hisrequest inwriting of aform
of appointment naming theproxy or of alist of personswillingtoact as
proxy if theformor list isavailableonrequestinwriting to every member
entitled to vote at the meeting by proxy.

(6) Thissection shall gpply to meetingsof any classof members
of acompany asit appliesto general meetingsof the company.

132.—(1) Any provision contained inacompany’sarticlesshall be
voidinsofar asit would havethe effect either—

(@ of excludingtheright todemand apoll at agenera meeting
on any guestion other than the el ection of the chairman of
the meeting or the adjournment of the mesting; or

(b) of making ineffective ademand for a poll on any such
questionwhichismadeeither—

(i) by notlessthanfivemembershavingtheright to
vote at the meeting; or

(i) by amember or membersrepresenting not less
than one-tenth of thetota votingrightsof al the
membershaving theright to voteat the meeting;
or

@) by amember or membersholding sharesin the
company, being shares on which an aggregate
sum has been paid up equal to not less than
one-tenth of the total sum paid up on all the
sharesconferring that right; or

(iv) by amember holding sharesinthe company asa
trustee of an gpproved employeeshareownership
plan as defined in section 2 of the Employees
Share Ownership Plan Act, being shares
conferring aright to vote at themeeting.
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(2) Theinstrument appointing aproxy to voteat ameeting of a
company sha | bedeemed also to confer authority to demand or joinin
demanding apoll, and for the purposes of subsection (1) ademand by
aperson asproxy for amember shall bethe same asademand by the
member.

133. Onapoll taken at ameeting of acompany or ameeting of any
classof membersof acompany, amember entitled to more than one
voteneed not, if hevotes, usedl hisvotesor cast all the votesheuses
inthesameway.

134.—(1) A corporation, whether acompany within the meaning
of thisAct or not may—

(@ ifitisamember of another corporation, being acompany
withinthemeaning of thisAct, by resolution of its directors
or other governing body authorize such person asit thinks
fitto act asitsrepresentative at any meeting of thecompany
or at any meeting of any classof members of the company;

(b) if itisacreditor (includingaholder of debentures) of another
corporation, being acompany within the meaning of this
Act, by resolution of itsdirectorsor other governing body,
authorizesuch personasit thinksfit to act asitsrepresentetive
at any meeting of any creditors of the company held in
pursuanceof thisAct or of any rulesmadethereunder, orin
pursuance of the provisions contained in any debentureor
trust deed, asthe case may be.

(2) Apersonauthorized asaforesaid shdl beentitledto exercise
the same powerson behalf of the corporation which herepresentsas
that corporation could exerciseif it wereanindividual shareholder,
creditor, or holder of debentures, of that other company.

135.—(1) A company shall at itsown expense ontherequestin
writing of any member entitled to attend and vote at an annua general
meeting, includein the notice of that annua general meeting notice of
any resolution cons sting of not morethan five hundred wordswhich
may properly be moved and is intended to be moved at that
medting:

99

Voting on a
poll.

Representation
of companies
at meetings
of other
companies
and of
creditors.

Circulation
of members'
resolutions.



100

Circulation
of members'
circulars.

[No. ] The Companies Act, 2004

Provided that if the proposed resol utionisnot passed at that meeting
the sameresol ution or onesubstantially to the sameeffect shal not be
moved at any annud genera meetingwithinthree yearsthereafter unless
thedirectorsshall otherwise agree or unless therequest withinthree
yearsissupportedinwriting by members of the company representing
between them not lessthan one-twentieth of thetota voting rightsof all
themembershaving at the date of the request aright to vote on the
resolutiontowhich therequest relates.

(2) A company shall not be bound to give notice of any such
resol ution unlessthewritten request or requests, sgned by themember
or members concerned, together with theresolution are deposited at
theregistered office of the company not lessthan six weeksbeforethe
medting:

Provided that if, after any such resolution has been deposited, an
annual genera meeting iscalled for adate six weeksor less theregfter,
theresolution shall be deemed to have been properly deposited.

136.—(1) A company shall, at therequest inwriting of any member
entitled to attend and vote at an annua general meeting but (unlessthe
company otherwiseresolvesor section 135 applies) at theexpense of
that member, circulateto membersof thecompany astatement (whether
intheform of aresolution or not) of not more than one thousand words
with respect to any businessto be dealt with at that meeting.

(2) Such a statement shall be circulated to members of the
company inany manner permitted for service of notice of theannual
general meeting, and, sofar aspracticable, at the sametimeas notice
of themeeting, or, if that isimpracticable, assoon aspossible after the
circulation of suchnotice.

(3) A company shdl not beboundto circulate such astatement
unless—

(@ the written request, signed by the member concerned,
together with the statement, isdeposited at the registered
office of the company not less than ten days before the
mesting; and
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(b) thereisalsodeposited with the request asum reasonably
sufficient to meet the company’sexpensesin giving effect
thereto.

137.—(1) A company shall not be bound under either section 135
or section 136 to circulate any resolution or statement if, on the
application either of thecompany or of any other personwho clamsto
beaggrieved, the Court issatisfied that the rights conferred by those
sectionsare being abused to secure needlesspublicity for defamatory
meatter; and the Court may order the company’s costson an application
under thissectionto bepaidinwholeor in part by the member making
therequest, notwithstanding that heisnot aparty totheapplication.

(2) Intheevent of any defaultincomplyingwith section 135or
section 136, every officer of the company whoisin default shall be
liableto afinenot exceeding fifty thousand dollars.

138.—(1) A resolution shal bean extraordinary resolutionwhen it
has been passed by amajority of not lessthan three-fourthsof such
membersas, being entitled so to do, votein person or, where proxies
aredlowed, by proxy, at ageneral meeting of which notice specifying
theintention to proposetheresolution asan extraordinary resolution
hasbeenduly given.

(2) Aresolution shall beaspecia resolutionwhenit has been
passed by such a majority as is required for the passing of an
extraordinary resolution and at agenerd meeting of which not lessthan
twenty-one days' notice, specifying the intention to propose the
resolution asaspecia resolution, hasbeen duly given:

Providedthat, if ninety-five per centumof themembersentitled to
attend and vote at any such meeting so agree, aresolution may be
proposed and passed asaspecia resolution at ameeting of whichless
than twenty-onedays notice hasbeen given.

(3) Atany meeting at which anextraordinary resolutionor a
special resolution is submitted to be passed, a declaration of the
chairman that theresolutioniscarried shdl, unlessapoll is demanded,
be conclusive evidence of the fact without proof of the number or
proportion of thevotesrecorded infavour of or againgt theresolution.
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(4) At any meeting at which an extraordinary resolution or a
special resolution issubmitted to be passed apoll shall betaken tobe
effectively demanded, if demanded—

(@ by suchnumber of membersfor thetimebeing entitled under
thearticlesto voteat the meeting asmay be specifiedinthe
articles, so, however, that it shall notin any casebenecessary
for morethan five membersto makethe demand; or

(b) if noprovisionismade by the articleswith respect to the
right to demand the poll, by threemembersso entitled or by
one member or two membersso entitled, if that member
holdsor thosetwo memberstogether hold not lessthan fifteen
per centumof the paid up share capital of the company.

(5) Whenapoll isdemanded in accordancewiththis section,
incomputing themgority onthepoll referenceshal behad to thenumber
of votesto which each member isentitled by virtue of thisAct or of the
articlesof thecompany.

(6) For the purposesof this section, notice of ameeting shall
be deemed to be duly given and the meeting to be duly held whenthe
noticeisgiven and themeeting held in manner provided by thisAct or
aticles.

139.—(1) A copy of every resolution or agreement to which this
section appliesshall, within fifteen daysafter the passing or making
thereof, beforwarded to the Registrar and recorded by him.

(2) Wherearticleshave beenregistered, acopy of every such
resolution or agreement for thetimebeinginforceshdl be embodiedin
or annexed to every copy of thearticlesissued after the passing of the
resol ution or the making of the agreement.

(3) Wherearticleshave not been registered, acopy of every
such resolution or agreement shal | beforwarded to any member at his
request, on payment of fifty dollarsor such lesssumas the company
may direct.

(4) Thissectionshall apply to—
(@ specid resolutions;
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(b) extraordinary resolutions;

(¢) resolutionswhichhavebeenagreedto by al the membersof
acompany, but which, if not so agreed to, would not have
been effectivefor their purpose unless, asthe casemay be,
they had been passed aspecid resolutionsor asextraordinary
resolutions,

(d) resolutionsor agreementswhich havebeen agreedtoby dl
the membersof someclassof shareholders, but which, if
not so agreed to, would not have been effectivefor their
purpose unlessthey had been passed by some particular
majority or otherwisein someparticular manner, and all
resolutions or agreements which effectively bind all the
membersof any classof shareholdersthough not agreedto
by dl thosemembers,

(e) resolutionsrequiringacompany to bewoundup voluntarily,
passed under paragraph (@) of subsection (1) of section
272.

(5) If acompany falsto comply with subsection (1) thecompany

and every officer of the company whoisin default shall beliabletoa
default fineof fifty thousand dollars.

(6) If a company fails to comply with subsection (2) or
subsection (3) thecompany and every officer of thecompany who isin
default shall beliableto afine not exceeding onethousand dollarsfor
each copy inrespect of which default ismade.

(7) For the purposes of subsections (5) and (6) aliquidator of
the company shall be deemed to be an officer of the company.

140. Where after the appointed day aresolution is passed at an
adjourned meeting of—

(@ acompany;
(b) theholdersof any classof sharesinacompany;
(c) thedirectorsof acompany,

theresolution shall for all purposes betreated as having been passed
onthedateonwhichit wasinfact passed, and shall not be deemed to
have been passed on any earlier date.
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141.—(1) Unlessthearticlesof acompany otherwise provides, a
director may if all thedirectorsof the company consent, participateina
meeting of directorsof thecompany or of acommittee of thedirectors
by meansof such telephoneor other communicating facilitiesaspermit
all personsparticipating inthe meeting to hear each other.

(2) Adirector who participatesin ameeting of directors by
such meansasare described in subsection (1), is, for the purposes of
thisAct, present at the meeting, and unlessthearticlesso provide, shal
count to constituteaquorum.

(3) For the purposes of this section, thelaws of Jamaicashall
apply to any mesting of directorsof acompany incorporatedin Jamaica
and themeeting isdeemed to take placein Jamaica.

142 —(1) Every company shall causeminutesof al proceedingsof
generd mestings, al proceedingsat meetingsof itsdirectorsand, where
therearemanagers, all proceedings at meetings of itsmanagers, to be
entered in books kept for the purpose.

(2) Any suchminuteif purporting to besigned by thechairman
of the meeting at which the proceedingswere had, or by the chairman
of thenext succeeding meeting, shall be evidence of the proceedings.

(3) Where minutes have been madein accordancewith the
provisionsof thissection of the proceedingsat any genera meeting of
thecompany or meeting of directorsor managers, then, until thecontrary
isproved, the meeting shall be deemed to have been duly held and
convened, and al proceedings had thereat to have been duly had, and
al appointmentsof directors, managers, or liquidators, shal bedeemed
tobevalid.

(4) If acompany fails to comply with subsection (1), the
company and every officer of the company whoisin default shall be
ligbleto afine not exceeding fifty thousand dollars.

143—(1) Thebookscontaining the minutesof proceedingsof any
general meeting of acompany held after the appointed day shall be
kept at the regi stered office of the company, and shall during business
hours (subject to such reasonabl e restrictions as the company may by
itsarticlesor in genera meetingimpose, o that not lessthan two hours
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ineach day bedlowed for inspection) beopen to theingpection of any
member without charge.

(2) Any member shall beentitled to befurnished within seven
daysafter hehasmade arequest in that behalf to the company witha
copy of any such minutesasaforesaid at achargenot exceeding fifty
dollarsfor every hundred words.

(3) If any inspection required under thissectionisrefused or if
any copy required under thissectionisnot sent withinthe proper time,
the company and every officer of the company whois in default shall
beliableinrespect of each offencetoafinenot exceedingtwothousand
dollarsand further toadefault fineof fifty thousand dollars.

(4) Inthecase of any suchrefusal or default, the Court may by
order compel animmediateinspection of the booksin respect of all
proceedingsof general meetingsor direct that the copiesrequired shall
be sent to the personsrequiring them.

Accounts and Audit

144.—(1) Every company shall cause to be kept proper books
and documents of account with respect to—

(@ alsumsof money received and expended by the company
and themattersin respect of whichtherece pt and expenditure
takesplace;

(b) al salesand purchasesof goodsby the company;
(¢) theassetsandliabilitiesof thecompany.

(2) For the purposes of subsection (1), proper books and
documentsof account shall not be deemed to be kept with respect to
themattersaforesaidif thereare not kept such booksand documents
asarenecessay togiveatrueandfar view of thestate of thecompany’s
affarsandto explainitstransactions.

(3) Subject totheprovisionsof subsection (4) relatingto books
and documentsof account kept outsidetheldand, books and documents
of account shall be kept at theregistered officeof the company or at
such other placeasthedirectorsthink fit, and shdl at al timesbe open
to inspection by thedirectors.
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(4) If books and documents of account are kept at a place
outside the Island there shall be sent to, and kept at a place in the
Island and be at all times open to inspection by the directors such
accountsand returnswith respect to the bus nessdealt with inthe books
and documents of account so kept aswill disclose with reasonable
accuracy thefinancia position of that businessat interva snot exceeding
six monthsand will enableto be prepared in accordance with thisAct
the company’ sbal ance shet, itsprofit and | ossaccount or income and
expenditure account, and any document annexed to any of those
documentsgivinginformationwhichisrequired by thisAct andisthereby
allowedto besogiven:

Provided that theMinister, if, having regard to the natureand volume
of thebusinessdonein theldand by any company, heissatisfied that it
isjust todo so, may by order grant, subject to such conditionsasmay
be specifiedinthe order, exemption fromany of theobligationsimposed
by thissubsection.

(5) If any person being adirector of acompany failstotakeall
reasonable steps to secure compliance by the company with the
requirementsof thissection, or hasby hisownwilful act beenthe cause
of any default by the company thereunder, he shall, in respect of each
offence, beliableon summary conviction beforeaRes dent Magistrate
to imprisonment with or without hard labour for aterm not exceeding
sx monthsor to afinenot exceeding fifty thousand dollars:

Provided that—

(& inany proceedingsagainst apersonin respect of an offence
under thissection consisting of afailureto take reasonable
steps to secure compliance by the company with the
requirementsof thissection, it shall beadefenceto prove
that he had reasonable ground to believe and did believe
that acompetent and reliabl e person was charged with the
duty of seeing that those requirementswere complied with
and wasinaposition to dischargethat duty; and

(b) apersonshal not be sentenced toimprisonment for suchan
offence unless, inthe opinion of the Court dealing with the
case, the offencewas committed wilfully.
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145.—(1) Thedirectorsof every company shall, at some date not
later than elghteen monthsafter theincorporation of the company and
subsequently at least oncein every cdendar year, lay beforethe company
ingeneral meeting aprofit and lossaccount or, inthe case of acompany
not trading for profit, anincome and expenditure account for theperiod,
inthe case of thefirst account, since theincorporation of the company,
and, inany other case, sincethe preceding account, made up to adate
not earlier than the date of the meeting by morethan ninemonths, or, in
the case of acompany carrying on businessor having interestsabroad
by morethantwelve months:

Provided that theMinister, if for any specia reason hethinksfit soto
do, may, inthe case of any company, extend the period of eighteen
monthsaforesaid, and in the case of any company and with respect to
any year extend the periods of nine and twelve monthsaforesaid.

(2) Thedirectorsshall causeto bemadeout in every calendar
year, and to belaid before the company in general meeting, abaance
sheet asat the dateto which the profit and loss account, or theincome
and expenditure account, asthe case may be, ismade up and there
shall be attached to every such balance sheet areport by thedirectors
with respect to the state of the company’saffairs, theamount, if any,
which they recommend should be paid by way of dividend, and the
amount, if any, whichthey proposeto carry to thereservefund, genera
reserve or reserve account shown specificaly on the balance shest, or
to areserve fund, general reserve or reserve account to be shown
specifically on asubsequent balance sheet.

(3) If any person being adirector of acompany failstotakeall
reasonable stepsto comply with the provisionsof thissection, hesnal,
inrespect of each offence, beliable on summary conviction beforea
Resident Magistrate to imprisonment with or without hard labour for a
term not exceeding Six monthsor to afine not exceeding fifty thousand
dollars

Provided that—

(& inany proceedingsagainst apersonin respect of an offence
under thissection, it shall beadefenceto provethat hehad
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reasonableground to believeand did believe that acompetent
and reliable personwas charged with theduty of seeing that
the provisionsof thissection werecomplied withandwasin
aposition to dischargethat duty; and

(b) apersonshal not be sentenced toimprisonment for suchan
offence unless, inthe opinion of the Court dealing with the
case, the offencewas committed wilfully.

146.—(1) Subject to the provisionsof the Seventh Schedule, the
accounts of acompany shall giveatrueand fair view of the state of
affairsof the company asat theend of itsfinancial year.

(2) The accounts of a company shall comply with the
requirementsof the Seventh Schedul e, so far asapplicablethereto.

(3) Saveasexpresdy providedinthefollowing provisionsof
thissection or inthe Seventh Schedul ethe requirementsof section 145
and the Seventh Schedule shall bewithout prejudiceeither tothegenerd
requirementsof subsection (1) or to any other requirementsof thisAct.

(4) TheMinister may, on theapplication or with the consent of
acompany’sdirectors, modify in relation to that company any of the
requirements of thisAct asto the mattersto be stated inacompany’s
bal ance sheet or profit and loss account (except the requirements of
subsection (1)) for the purpose of adapting them to the circumstances
of thecompany.

(5) Subsections (1) and (2) shall not apply to acompany’s
profit and lossaccount if—

(@ thecompany hassubsidiaries; and

(b) theprofit andlossaccount isframed asaconsolidated profit
and loss account dealing with all or any of the company’s
subsidiariesaswell asthe company and—

()  complieswiththerequirementsof thisAct reaing
to consolidated profit and lossaccounts; and

()  showshow much of the consolidated profit or
loss for the financial year is dealt with in the
accounts of the company.
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(6) If any person being adirector of acompany failstotakeall
reasonabl e stepsto secure compliance asrespects any accountslaid
beforethe company ingenera meetingwith theprovisonsof thissection
and with the other requirements of thisAct as to the mattersto be
stated in accounts, he shall, in respect of each offence, beliable on
summary conviction beforeaResident Magistrateto imprisonment with
or without hard labour for aterm not exceeding six monthsor toafine
not exceeding fifty thousand dollars:

Provided that—

@

()

Inany proceedingsagainst apersonin respect of an offence
under thissection, it shall beadefenceto provethat he had
reasonableground to believeand did believe that acompetent
and reliable personwas charged with the duty of seeing that
those provisions or those other requirements, asthe case
may be, were complied with and was in a position to
dischargethat duty; and

aperson shall not be sentenced to imprisonment for any
such offence unless, inthe opinion of the Court dedlingwith
the case, the offencewas committed wilfully.

(7) For thepurposesof thissection and thefollowing provisons
of thisAct, except wherethe context otherwise requires—

@

(b)

any referenceto abalance sheet or profit and loss account
shall include any notesthereon or document annexed thereto
givinginformationwhichisrequired by thisAct andisthereby
allowedtobesogiven; and

any referenceto aprofit and lossaccount shall betaken, in
the case of acompany not trading for profit, asreferringto
itsincome and expenditure account, and referencesto profit
or tolossand, if the company hassubsidiaries, referencesto
aconsolidated profit and loss account shall be construed
accordingly.
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subsection (2), belaid beforethe company in general meeting whenthe
company’sown balance sheet and profit and lossaccount areso laid.
(2) Notwithstanding anything in subsection (1)—

(@ groupaccountsshal not berequired wherethecompany is
at theend of itsfinancial year thewholly owned subsidiary
of another body corporateincorporated intheldand; and

(b) groupaccountsneed not dedl withasubsidiary of thecompany
if thecompany’sdirectorsare of opinion that—

0]

(i)

(ii)

itisimpracticable, or would beof nored valueto
members of the company, in view of the
inggnificant amountsinvolved, or would involve
expenseor delay out of proportion tothevalue
to membersof the company; or

theresult would bemideading, or harmful tothe
businessof thecompany or any of itssubsidiaries,
or

the business of the holding company and that of
the subsidiary are so different that they cannot
reasonably betreated asasingle undertaking,

and, if thedirectorsare of such an opinion about each of the
company’ssubsdiaries, group accountsshall not berequired:

Provided that the approval of the Minister shall berequired for not
dedlingin group accountswith asubsidiary ontheground that theresult
would beharmful or ontheground of thedifference betweenthebusiness
of theholding company and that of thesubsidiary.

(3) If any person being adirector of acompany failstotakeall
reasonabl e stepsto secure compliance asrespectsthe company with
the provisionsof thissection, heshall, in respect of each offence, be
liable on summary conviction before a Resident Magistrate to
imprisonment with or without hard labour for aterm not exceeding six
monthsor to afine not exceeding fifty thousand dollars:

Provided that—

(& inany proceedingsagainst apersonin respect of an offence
under thissection, it shall beadefenceto provethat hehad
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reasonableground to believeand did believe that acompetent
and reliable person was charged with the duty of seeing that
therequirementsof thissection werecomplied withand was
inapositionto dischargethat duty; and

(b) apersonshdl not be sentenced toimprisonment for an offence
under thissection unless, inthe opinion of the Court dealing
withthe case, the offencewas committed wilfully.

(4) For the purposesof thissection abody corporate shall be
deemed to be the wholly owned subsidiary of another if it has no
membersexcept that other and that other’ swholly owned subsidiaries
anditsor their nominees.

148.—(1) Subject to subsection (2), thegroup accountslaid before
aholding company shall be consolidated accounts comprising—

(& aconsolidated balance sheet dedling with the tate of affairs
of the company and all the subsidiariesto bedealt within
group accounts;

(b) aconsolidated profit and lossaccount dealing with the profit
or loss of the company and thosesubsidiaries.

(2) If thecompany’sdirectorsareof opinionthat it isbetter for
the purpose—

(@ of presenting the sameor equivaent information about the
state of affairsand profit or loss of the company and those
subgsdiaries; and

(b) of sopresentingit that it may bereadily appreciated by the
company’smembers,

thegroup accounts may be prepared in aform other than that required
by subsection (1), and in particular may cons st of morethan one set of
consolidated accounts dealing respectively with the company and one
group of subsdiariesand with other groupsof subsidiariesor of separate
accountsdedingwith each of thesubsdiaries, or of Satementsexpanding
theinformation about the subsidiariesin the company’s own accounts,
or any combination of thoseforms.

Form of

group
accounts.

111



112

Contents of

group
accounts.

Seventh
Schedule.

Financial
year of
holding
company and
subsidiary.

[No. ] The Companies Act, 2004

(3) Thegroup accountsmay bewholly or partly incorporated
inthe company’sown bal ance sheet and profit and loss account.

149.—(1) Thegroup accountslaid beforeacompany shal givea
trueandfair view of thestate of affairsand profit or lossof thecompany
and the subsidiaries dealt with thereby asawhole, sofar asconcerns
membersof thecompany.

(2) Wherethefinancial year of asubsidiary doesnot coincide
with that of the holding company, the group accountsshall, unlessthe
Minister onthe application or with the consent of theholding company’s
directorsotherwisedirects, ded withthesubsidiary’ sstate of affairsas
at theend of itsfinancial year ending with or last before that of the
holding company, andwiththe subsidiary’sprofit or lossfor thet financia
year.

(3) Without prejudiceto subsection (1), the group accounts, if
prepared as consolidated accounts, shal comply with therequirements
of the Seventh Schedule so far as applicable thereto, and if not so
prepared shal givethe sameor equivaent information:

Provided that the Minister may, onthe application or with the
consent of acompany’ sdirectors, modify thoserequirementsinrelaion
to that company for the purpose of adapting themto thecircumstances
of thecompany.

150.—(1) A holding company’sdirectorsshall securethat except
whereintheir opinion thereare good reasons against it, the financial
year of each of itssubsidiaries shall coincidewith the company’sown
financid year.

(2) Whereit appearsto the Minister desirablefor aholding
company or aholding company’ssubsidiary to extenditsfinancia year
so that thesubsidiary’sfinancial year may end with that of the holding
company, and for that purposeto postponethe submission of therelevant
accountsto agenera meeting from one calendar year to the next, the
Minister may on the application or with the consent of thedirectorsof
the company whosefinancial year isto be extended direct that, inthe
case of that company, the submission of accountsto agenera meeting,
the holding of an annual general meeting or the making of an annual
return shall not berequiredintheearlier of those calendar years.
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151.—(1) For thepurposesof thisAct, acompany shal, subject to
theprovisionsof subsection (3), bedeemed to beasubsidiary of another
if, but only if—

(@ thatother either—

(i)  isamember of it and controlsthe composition of
itsboard of directors; or

(1)  holdsmorethan half invalueof itsequity share
capitd; or

(b) thefirstmentioned company isasubsdiary of any company
whichisthat other’ssubsidiary.

(2) For the purposes of subsection (1), the composition of a
company’s board of directors shall be deemed to be controlled by
another company, if, but only if, that other company by the exercise of
some power exercisable by it without the consent or concurrence of
any other person can appoint or removetheholdersof al or amgjority
of thedirectorships; but for the purposes of thisprovision that other
company shall be deemed to have power to appoint to adirectorship
withrespect towhichany of thefollowing conditionsissatisfied, that is

to say—
(8 tha apersoncannot begppointed theretowithout theexercise

in hisfavour by that other company of such a power as
aforesaid; or

(b) thataperson’s gppointment thereto followsnecessarily from
hisappointment asdirector of that other company; or

(¢) thatthedirectorshipisheld by that other company itself or
by asubsidiary of it.
(3) Indetermining whether one company isasubsidiary of
another—

(@ any shares held or power exercisable by that other in a
fiduciary capacity shal betreated asnot held or exercisable
by it;
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(b) subject to paragraphs, (c) and (d) any sharesheld or power
exercissble—

(i)  byany personasanomineefor that other (except
wherethat other isconcerned only inafiduciary

capecity); or
(i) by, orbyanomineefor, asubsidiary of that other,
not being asubsidiary whichisconcernedonly in

afiduciary capacity, shall betreated asheld or
exercisableby that other;

(0 anyshareshedor power exercisableby any person by virtue
of the provisionsof any debenturesof thefirst mentioned
company or of atrust deed for securing any issue of such
debenturesshall bedisregarded;

(d) any sharesor power exercisable by, or by anomineefor,
that other or itssubsidiary (not being held or exercisable as
mentioned in paragraph (c)) shall betreated asnot held or
exercisableby that other if the ordinary businessof that other
or itssubsidiary, asthe case may be, includesthelending of
money and the sharesare held or power isexercisableas
aforesaid by way of security only for the purposes of a
transaction entered into in the ordinary course of that
business.

(4) For thepurposeof thisAct, acompany shall bedeemedto
beanother’ sholding company if, but only if, that other isitssubsidiary.

(5) Inthissectiontheexpression“company” includesany body
corporate, and theexpression “ equity sharecapital” means, inrelation
toacompany, itsissued share capita excluding any part thereof which,
neither asrespectsdividends nor asrespectscapital, carriesany rights
to participate beyond aspecified amount in adistribution.

152.—(1) Every balance sheet of acompany shall be signed on
behalf of the board by two of the directors of thecompany or, if there
isonly onedirector, by that director.
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(2) Inthe case of abanking company the balance sheet shall be
signed by the secretary and wherethere are morethan threedirectors
of thecompany by at |east three of those directors, and wherethereare
not morethanthreedirectorsby all directors.

(3) Theprofit and lossaccount and, so far asnot incorporated
inthebalance sheet or profit and loss account, any group accountslaid
before the company ingenerad meeting, shdl beannexed tothebalance
sheet, and theauditors' report shall be attached thereto.

(4) Any accounts annexed pursuant to subsection (3) shall be
approved by theboard of directorsbefore the balance sheet issigned
onthelr behdf.

(5) If any copy of aba ance sheet which hasnot been signed as
required by thissectionisissued, circulated or published, or if any copy
of abalance sheet isissued circulated or published without having
annexed thereto a copy of the profit and |oss account or any group
accountsrequired by this section to be so annexed, or without having
attached thereto acopy of theauditors' report, the company, and every
officer of the company whoisin default shall beliableto afinenot
exceeding one hundred thousand dollars.

153.—(1) Inthe case of every company, acopy of every balance
shet, including every document required by law to beannexed thereto
whichisto belaid beforethe company in general meeting, together
withacopy of theauditors report, shdl, not essthan twenty-onedays
beforethe date of the meeting, be sent to every member of the company
(whether or not heisentitled to receive notice of general meetings of
the company), every holder of debenturesof the company (whether or
not heisso entitled) and al personsother than membersor holders of
debentures of the company, being personsso entitled.

(2) Inthe case of acompany not being aprivate company any
member of the company, and any holder of debenturesof the company,
shall beentitled to befurnished on demand without chargewith acopy
of thelast balance sheet of the company, including every document
required by law to be annexed thereto, together with a copy of the
auditors’ report on the balance sheet.
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(3) If default ismadein complying with subsection (1), the
company and every officer of the company whoisin default, shall be
liableto afine not exceeding one hundred thousand dollars, and if,
whereany person makesademand for adocument withwhich heisby
virtue of subsection (2) entitled to be furnished, default ismadein
complying with the demand within ten days after the making thereof,
the company and every officer of the company who isknowingly a
party to thedefault shall beliableto afine not exceeding two thousand
dollarsfor every day during which the default continues, unlessitis
proved that that person has already made a demand for and been
furnished with acopy of the document.

(4) Inthecase of aprivate company, any member of thecompany
and any holder of debenturesthereof shall be entitled to befurnished,
withinten daysafter hehasmadearequest in that behaf to thecompany,
with acopy of the balance sheet and auditors' report at acharge not
exceeding two hundred dollars or such amount asmay be prescribed
by regulationsmade by theMinister.

(5) If defaultismadeinfurnishing such acopy to any member
of thecompany or, asthe case may be, any holder of debenturesthereof
who demandsit and tendersto the company the amount of the proper
chargetherefor, the company and every officer of the company whois
indefault shall beliableto afine not exceeding fifty thousand dollars.

154.—(1) Every company shall at each annual general meeting
gppoint anauditor or auditorsto hold officefrom the concluson of that,
until the conclusion of thenext, annual general meeting.

(2) Atany annua general meeting aretiring auditor, however
appointed, shall be reappointed without any resolution being passed
unless—

(& heisnot qudifiedfor regppointment; or

(b) aresolution has been passed at that meeting appointing
somebody instead of himor providing expressy that heshall
not be reappointed; or

(¢) bhehasgiventhecompany noticeinwritingof hisunwillingness
to be reappointed:
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Provided that wherenaticeisgiven of anintended resolutionto gppoint
some person or personsin place of aretiring auditor, and by reason of
the death, incapacity or disqualification of that person or of all those
persons, asthe case may be, the resol ution cannot be proceeded with,
theretiring auditor shall not be automatically reappointed by virtue of
thissubsection.

(3) Whereat anannud generd meeting no auditorsaregppointed
or reappointed, the Minister may appoint apersontofill thevacancy.

(4) Thecompany shall, within seven daysof the Minister’s
power under subsection (3) becoming exercisable, give him notice of
that fact, and if acompany failsto give notice as required by this
subsection the company and every officer of thecompany whoisin
default shal beliableto afine not exceeding fifty thousand dollars.

(5 Specia notice shall be required for a resolution at a
company’sannua genera meeting gppointing asauditor aperson other
thanaretiring auditor or providing expresdy that aretiring auditor shall
not be reappointed.

(6) On receipt of notice of such an intended resolution as
aforesaid, thecompany shdl forthwith send acopy thereof totheretiring
auditor (if any).

(7) Where noticeis given of such an intended resolution as
aforesaid and theretiring auditor makeswith respect to theintended
resol ution representationsin writing to the company (not exceedinga
reasonabl e length) and requeststheir notification to members of the
company, the company shall, unlessthe representationsare received
by ittoolatefor it do so—

(& inany noticeof theresolution givento the membersof the
company, state thefact of the representations having been
made; and

(b) sendacopy of the representationsto every member of the
company to whom notice of the meeting is sent (whether
before or after receipt of the representations by the

company),
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and if acopy of therepresentationsisnot sent asaforesaid because
received too late or because of the company’ sdefault, theauditor may
(without prejudice to hisright to be heard orally) require that the
representationsshall beread out at the meeting:

Provided that copiesof the representati ons need not be sent out and
the representations need not be read out at the meeting if, on the
application either of the company or of any other personwho clamsto
be aggrieved, the Court is satisfied that therights conferred by this
section are being abused to secure needless publicity for defamatory
matter; and the Court may order the company’s costson an application
under this section to be paid in whole or in part by the auditor,
notwithstanding that heisnot aparty to the application.

(8) Subsection (7) shdl apply to aresolutionto removethefirst
auditorsby virtueof subsection (9) asit gppliesinrdationtoaresolution
that aretiring auditor shall not be reappointed.

(9) Subject as hereinafter provided, the first auditors of a
company may beappointed by thedirectorsat any timebeforethefirst
annual general mesting, and the auditors so appointed shal hold office
until theconclusion of that meeting:

Provided that—

(@ thecompany may at ageneral meeting of which noticehas
been served on the auditors in the same manner as on
members of the company remove any such auditorsand
appointintheir placeany other personsbeing personswho
have been nominated for gppoi ntment by any member of the
company and of whose nomination notice hasbeen givento
themembersof the company not |essthan seven daysbefore
thedate of the meeting; and

(b) if the directors fail to exercise their powers under this
subsection, the company in genera meeting may gppoint the
first auditors, and thereupon those powers of thedirectors
shall cease.
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(10) Thedirectorsmay fill any casual vacancy inthe office of
auditor, but whileany such vacancy continuesthesurviving or continuing
auditor or auditors, if any, may act.

(11) Theremuneration of the auditors of acompany shall be
fixed by the company in general meeting or in such manner asthe
company ingenerd meeting may determine, except that theremuneration
of anauditor appointed beforethefirst annual general meeting, or of an
auditor appointed tofill acasua vacancy, may befixed by thedirectors,
and that the remuneration of an auditor appointed by the Minister may
befixed by theMinister.

(12) For the purposesof thissubsection, any sumspaid or to
be paid by the company in respect of theauditors’ expensesshall be
deemed to beincluded intheexpression “remuneration”.

155. A personshall not bequalified for appointment asauditor of a quaification
company whichisnot aprivate company or of aprivatecompany which ;g;oi ntment

isobligedtofileaccountsunlessheisaregistered public accountant as as auditor.
defined in section 2 of the Public Accountancy Act.

156. Noneof thefollowing personsshd | bequdified for appointment  pigyalification
asauditor of acompany— for

appointment
as auditor.

(@ anofficer or servant of the company;

(b) apersonwhoisapartner of or in the employment of an
officer or servant of the company;

(c) abody corporate.

157.—(1) Theauditorsshall makeareport to the membersonthe Auditor's

accounts examined by them, and on every balance sheet, every profit [e ™0

and loss account and all group accounts|laid before the company in to ggokz anc(ij
(o] enda an

genera meeting during their tenureof office, andthereport shal contain pe heard at

statements as to the matters mentioned in the Seventh and Eighth g]egeetgf]‘gsl

Schedules. Seventh and
Eighth

(2) Theauditors' report shall be read beforethe company in Schedules.
general meeting and shall be open to ingpection by any member.

(3) Every auditor of acompany shal havearight of accessat all
timesto the books and accounts and vouchers of the company, and
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shall be entitled to require from the officers of the company such
information and expl anation ashethinksnecessary for the performance
of thedutiesof theauditors.

(4) Theauditorsof acompany shall beentitled to attend any
general mesting of the company and to receiveal noticesof and other
communi cationsrelating to any genera meeting which any member of
thecompany isentitled to receiveand to be heard a any general meeting
which they attend on any part of the business of the meeting which
concernsthem asauditors.

(5) If any person makesdefault in complying with any of the
requirementsof thissection, heshall beliableto afinenot exceeding
onehundred thousand dollars.

158.—(1) Subject to this section, acompany may, in genera
meeting, declaredividendsin respect of any year or other period.

(2) Where, pursuant to the articles of a company, the
recommendation of the directors of acompany with respect to the
declaration of adividendisreected or varied by thecompany ingenerd
meeting, astatement to that effect shall beincluded in the relevant
directors annual report.

(3) No dividend shall be payable to the shareholders of a
company except out of profits.

(4) A company shall not declareor pay adividendif thereare
reasonablegroundsfor believing that—

(@ thecompany is, or would be after the payment, unableto
pay itsliabilitiesasthey becomedue; or

(b) theredizablevalueof thecompany’sassetswould thereby
belessthantheaggregate of itsliabilitiesand stated capital.

159—(1) A company, which meetsthecriteriaspecifiedin paragraph
7 of Part 11 of the Seventh Scheduleinagivenfinancial year andin
respect of which aresolution ispassed in accordance with subsection
(2) andisnot—
(& apubliccompany;
(b) aprivatecompany whosearticlesprovideotherwise;

(c) acompany licensed under theBankingAct;
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(d) aninsurance company registered under the InsuranceAct;
(¢ acompany licensed under the SecuritiesAct;
(f) acompany licensed under theFinancia IngtitutionsAct;

(9 asociety registered under the Building SocietiesAct or the
Cooperative SocietiesAct;

(h) asubgdiary of acompany, fdlingwithinany of thecategories
in paragraphs (a) to(g),
shall be exempt from providing audited financial statementsand an

auditor'sreport asrequired under thisAct with respect to that financial
year.

(2 A resolutionreferredtoinsubsection (1) shal bearesolution
passed unanimoudy a agenera meeting of thecompany inrelationto
thefinancid year referredtoin that subsection.”.

Inspection

160.—(1) The Minister may appoint one or more competent
ingpectorsto investigatethe affairsof acompany and to report thereon
insuch manner ashemay direct—

(@ inthe case of acompany having a share capital, on the
application either of not lessthan two hundred membersor
of membersholding not |lessthan one-tenth of the shares
issued;

(b) inthecaseof acompany not having asharecapital, onthe
goplicationof not lessthan one-fifthin number of thepersons
onthecompany’sregister of members.

(2) Theapplicationshall besupported by such evidenceasthe
Minister may requirefor the purpose of showing that the applicants
have good reason for requiring theinvestigation, and the Minister may,
before appointing aninspector, require the applicantsto give security,
to an amount not exceeding two hundred thousand dollars, for payment
of thecostsof theinvestigation.

161. Without prejudice to his powers under section 164 the
Minister—

121

Investigation
of company's
affairs on
application
of members.

Investigation
of company's
affairs in
other cases.



122 [No. ]

The Companies Act, 2004

(@ shdl gppoint oneor morecompetent ingpectorstoinvestigate
theaffairsof acompany andto report thereon in such manner
ashemay direct, if—

0]
(i)

the company by special resolution; or
the Court by order,

declaresthat itsaffairsought to beinvestigated by aninspector
appointed by theMinister; and

(b) may do so if it appears to the Minister that there are
circumstancessuggesting—

0]

(i)

that itsbusinessisbeing conducted with intent to
defraud itscreditorsor the creditorsof any other
person or otherwisefor afraudulent or unlawful
purpose or inamanner oppressive of any part of
its members or that it was formed for any
fraudulent or unlawful purpose; or

that personsconcerned with itsformation or the
management of its affairs have in connection
therewith been guilty of fraud, misfeasanceor other
misconduct towardsit or towardsits members,
or

that its members have not been given all the
information with respect toitsaffairswhich they
might reasonably expect.

Power of 162. If aninspector appointed under either section 160 or section

inspectors to

cary 161 toinvestigate the affairsof acompany thinksit necessary for the
investigation nyrposesof hisinvestigationtoinvestigatealso theaffairsof any other

into affairs

of rlated  bOdy corporatewhichisor hasat any relevant time been thecompany’s

companies.

subsidiary or holding company or asubsidiary of itsholding company

or aholding company of itssubsidiary, he shall have power so to do,
and shall report onthe affairs of the other body corporate sofar ashe
thinks the results of his investigation thereof are relevant to the
investigation of theaffairsof thefirstmentioned company.
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163—(1) Itshdl betheduty of dl officersand agentsof thecompany
and of dl officersand agentsof any other body corporatewhoseaffairs
areinvestigated by virtue of section 162 to produceto theinspectors
all booksand documentsof or relating to the company or, asthe case
may be, the other body corporatewhich areintheir custody or power
and otherwiseto givetotheinspectorsal assstancein connection with
theinvestigation whichthey arereasonably ableto give.

(2) Aninspector may examine on oath the officersand agents
of the company or other body corporatein relation to itsbusiness, and
may administer an oath accordingly.

(3) If any officer or agent of the company or other body
corporate refusesto produce to theinspectors any book or document
whichitishisduty under thissection soto produce, or refusesto answer
any question whichisput to him by theinspectorswith respect tothe
affairs of the company or other body corporate, asthe case may be,
theinspectorsmay certify therefusa under their hand to the Court, and
the Court may thereupon inquireinto the case, and after hearing any
witnesseswho may be produced against or on behalf of thealleged
offender and after hearing any statement which may be offered in
defence, punish the offender inlike manner asif he had been guilty of
contempt of the Couirt.

(4) If an inspector thinksit necessary for the purpose of his
investigation that aperson whom he hasno power to examineon oath
should be so examined, he may apply to the Court and the Court may
if it seesfit order that person to attend and be examined on oath before
it on any matter relevant to the investigation, and on any such
examination—

(@ theinspector may take part therein either personally or by
an attorney-at-law;

(b) theCourt may put such questionsto the person examined as
the Court thinksfit;

() thepersonexamined shall answer al such questionsasthe
Court may put or alow to be put to him, but may at hisown
cost employ an attorney-at-law who shall beat liberty to put
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to him such questions asthe attorney-at-law may deemjust
for the purpose of enabling himto explain or qualify any
answersgiven by him,

and notesof the examination shall betaken downinwriting, and shall
beread over to or by, and signed by, the person examined, and may
thereafter beusedin evidenceagainst him:

Provided that, notwithstanding anything in paragraph (c) of this
subsection, the Court may allow the person examined such costsasin
itsdiscretion it may think fit, and any costsso allowed shall bepaid as
part of the expensesof theinvestigation.

(5) Inthissection, any referenceto officersor to agentsshall
include past, aswell aspresent, officersor agents, asthe case may be,
and for the purposesof thissectiontheexpression“agents’, inrelation
to acompany or other body corporate shall include the bankersand
attorneys of the company or other body corporate and any persons
employed by thecompany or other body corporate asauditors, whether
or not those persons are officers of the company or other body
corporate.

164.—(1) Theinspectorsmay, and, if so directed by the Minister,
shall, makeinterim reportsto the Minister, and on the conclusion of the
investigation shal makeafinad report totheMinister.

(2) Any such report shal bewritten or printed, asthe Minister
may direct.

(3) TheMinister shall—

(@ forwardacopy of any report made by theinspectorstothe
registered office of thecompany;

(b) if theMinister thinksfit, furnish acopy thereof on request
and on payment of the prescribed feeto any other person
who is a member of the company or of any other body
corporatededlt withinthereport by virtue of section 162 or
whoseinterestsasacreditor of thecompany or of any such
other body corporate asaforesaid appear tothe Minister to
be affected;
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(0 wheretheingpectorsaregppointed under section 160, furnish,
at therequest of the applicantsfor theinvestigation, acopy
tothem; and

(d) wheretheinspectors are appointed under section 161 in
pursuance of an order of the Court, furnish acopy to the
Court,

and may also causethereport to be printed and published.

165.—(1) If fromany report made under section 164 it appearsto
the Minister that any person has, inrelation to the company or to any
other body corporatewhose affairshave beeninvestigated by virtue of
section 162 been guilty of any offencefor which heiscrimindly liable,
theMinister shal, if it appearsto himthat the caseisonein whichthe
prosecution ought to be undertaken by the Director of Public
Prosecutionsrefer the matter to him.

(2) If, whereany matter isreferred to the Director of Public
Prosecutions under this section, he considersthat the caseisonein
whichaprosecution ought to beingtituted, heshall ingtitute proceedings
accordingly, and it shall betheduty of all officersand agentsof the
company or other body corporate as aforesaid, as the case may be
(other than the defendant in the proceedings), to givehim all assstance
in connection with the prosecution which they arereasonably ableto
gve

(3) Subsection (5) of section 163 shall apply for the purposes
of thissubsection asit appliesfor the purposes of that section.

(4) If, inthecaseof any body corporateliableto bewound up
under thisAct, it appears to the Minister from any such report as
aforesaid that it is expedient so to do by reason of any such
circumstancesasarereferred toin sub-paragraph (i) or (i) of paragraph
(b) of section 161, theMinister may, unlessthebody corporateisaready
being wound up by the Court, present apetition for it to be so wound
upif the Court thinksit just and equitablethat it should bewound up or
apetitionfor an order under section 213 or both.

(5) If fromany suchreport asaforesaidit gppearstothe Minister
that proceedingsought in the public interest to be brought by any body
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corporatededlt with by thereport for therecovery of damagesin respect
of any fraud, misfeasance or other misconduct in connectionwiththe
promotion or formation of that body corporate or the management of
itsaffairs, or for therecovery of any property of the body corporate
which has been misapplied or wrongfully retained, the Minister may
himself bring proceedingsfor that purposein the name of the body
corporate.

(6) TheMinister shall indemnify the body corporate against
any costs or expenses incurred by it or in connection with any
proceedings brought by virtue of subsection (5).

166.—(1) Theexpensesof andincidenta to aninvestigation by an
ingpector appointed by the Minister under theforegoing provisionsof
thisAct shall bedefrayed in thefirst instance by the Minister, but the
following personsshdl, to the extent mentioned, beliableto repay the
Miniser—

(@ any personwhoisconvicted onaprosecution ingtituted asa
result of the investigation by the Director of Public
Prosecutions, or who isordered to pay damagesor restore
any property in proceedingsbrought by virtue of subsection
(5) of section 165, may inthe same proceedingsbeordered
to pay theexpensesto such extent asmay be specifiedinthe
order;

(b) any body corporatein whose name proceedingsare brought
asaforesaid shall beliableto the amount or value of any
sums or property recovered by it as a result of those
proceedings,; and

(©) unlessasareault of theinvestigation aprosecutionisingituted
by the Director of Public Prosecutions—

(i)  anybody corporatedeatwith by thereport, where
the inspector was appointed otherwise than of
theMinister’sown motion, shall beliable, except
sofar asthe Minister otherwisedirects; and

(i)  theapplicantsfor theinvestigation, wherethe
inspector was appointed under section 162, shal
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beliableto such extent (if any) asthe Minister
may direct, and any amount for which a body
corporateisliable by virtue of paragraph (b) of
thissubsection shal beafirst chargeonthesums
or property mentioned in that paragraph.

(2) Thereport of aninspector appointed otherwisethan of the
Minister’sown motion may, if theinspector thinksfit, and shall, if the
Minister so directs, include arecommendation asto thedirections (if
any) which the inspector thinks appropriate, in the light of his
investigation, to be given under paragraph (c) of subsection (1).

(3) For the purposes of this section, any costs or expenses
incurred by the Minister in or in connection with proceedings brought
by virtue of subsection (5) of section 165 (including expensesincurred
by virtue of subsection (6) thereof) shall betreated asexpensesof the
investigation giving riseto the proceedings.

(4) Any liability torepay the Minister imposed by paragraphs
(8 and (b) of subsection (1) shdl, subject to satisfactionof theMinigter’s
right to repayment, bealiability also toindemnify al personsagainst
ligbility under paragraph (c) thereof, and any such liability imposed by
paragraph (a) shall, subject asaforesaid, bealiability a sotoindemnify
all personsagainst liability under paragraph (b); and any personliable
under paragraph (a) or (b) or either sub-paragraph of paragraph (c)
shall beentitled to contribution from any other person liableunder the
same paragraph or subparagraph, asthe case may be, accordingtothe
amount of their respectiveliabilitiesthereunder.

(5) Theexpensesincurred by the Minister under thissection
shdll, sofar asnot recovered thereunder, be paid out of moneysprovided
by Parliament.

167. A copy of any report of any inspectors appointed under the
foregoing provisonsof thisAct, authenticated by thesed of thecompany
whose affairsthey haveinvestigated, shall beadmissibleinany lega
proceeding as evidence of the opinion of theinspectorsinrelation to
any matter contained inthereport.
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168.—(1) Whereit appearstothe Minister that thereisgood reason
so to do, he may appoint one or more competent inspectors to
investigate and report onthemembership of any company and otherwise
with respect to the company for the purpose of determining thetrue
personswho are or have been financially interested in the successor
falure(red or apparent) of thecompany or ableto control or materidly
toinfluencethe policy of thecompany.

(2) Theappointment of an inspector under this section may
definethescopeof hisinvestigation, whether asrespectsthemattersor
the period towhichitisto extend or otherwise, and in particular may
[imit theinvestigation to matters connected with particular sharesor
debentures.

(3) Wherean gpplication for aninvestigation under thissection
with respect to particular shares or debentures of acompany ismade
to the Minister by members of the company, and the number of
applicantsor theamount of the sharesheld by themisnot lessthan that
required for an application for the appoi ntment of aninspector under
section 160, the Minister shall appoint an inspector to conduct the
investigation unlessheissatisfied that the gpplication isvexatious, and
the inspector’s appoinment shall not exclude from the scope of his
investigation any matter which the application seeksto haveincluded
therein, exceptinsofar astheMinigter issatisfied that itisunreasonable
for that matter to beinvestigated.

(4) Subject tothetermsof aningpector’sgppointment hispowers
shall extend to theinvestigation of any circumstances suggesting the
existence of an arrangement or understanding which, though not legaly
binding, isor was observed or likely to be observed in practice and
whichisrelevant tothepurposesof hisinvestigation.

(5) For the purposesof any investigation under thissection,
sections 162 to 164 shall apply with the necessary modifications of
referencesto the affairs of the company or to those of any other body
corporate, so, however, that—

(@ thosesectionssnal apply inrelationto all personswho are
or have been, or whom theinspector has reasonabl e cause
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to believeto be or have been, financialy interested inthe
successor faillure or the apparent successor failure of the
company or any other body corporate whose membership
isinvestigated with that of the company, or ableto control
or materidly toinfluencethepolicy thereof, including persons
concerned only on behalf of others, asthey apply inrelation
to officersand agents of the company or of the other body
corporate, asthe case may be; and

(b) theMinister shall not be bound to furnish the company or
any other person with acopy of any report by aninspector
appointed under thissection or with acompl ete copy thereof
if heisof opinionthat thereisgood reasonfor not divulging
the contents of thereport or of partsthereof, but shall cause
to bekept by the Registrar acopy of any such report or, as
the case may be, the parts of any such report, as respects
which heisnot of that opinion.

(6) Theexpensesof any investigation under thissection shall be
paid out of moneys provided by Parliament.

169—(1) Whereit appearstothe Minister that thereisgood reason
toinvestigatetheownership of any sharesin or debenturesof acompany
andthat it isunnecessary to appoint an inspector for the purpose, he
maly requireany person whom he hasreasonable causeto believe—

(8 tobeortohavebeeninterestedinthosesharesor debentures;
or

(b) toactor haveactedinrelation to those sharesor debentures
astheattorney or agent of someoneinterested therein,

to giveto the Minister any information which such person hasor can
reasonably be expected to obtain asto the present and past interestsin
those shares or debenturesand the namesand addresses of the persons
interested and of any personswho act or have acted ontheir behalf in
relation to the shares or debentures.

(2) For the purposesof thissection, aperson shall be deemed
tohaveaninterestinashareor debentureif hehasany right to acquire
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or dispose of the share or debenture or any interest therein or to votein
respect thereof, or if hisconsent isnecessary for theexerciseof any of
therightsof other personsinterested therein, or if other personsinterested
therein can berequired or are accustomed to exercisetheir rightsin
accordancewith hisingtructions.

(3) Any personwhofailsto giveany information required of
himunder thissection, or whoin giving any suchinformation makesany
gatement which heknowsto befd seinameaterid particular, or recklesdy
makes any statement whichisfalseinamaterial particular, shall be
liable on summary conviction before a Resident Magistrate to
imprisonment with or without hard labour for aterm not exceeding six
monthsor to afinenot exceeding fifty thousand dollarsor to both such
imprisonment andfine.

170.—(1) Wherein connection with aninvestigation under either
section 168 or 169 it appearsto the Minister that thereisdifficulty in
finding out therelevant facts about any shares (whether issued or to be
issued), and that thedifficulty isduewhally or mainly totheunwillingness
of the persons concerned or any of themto assist theinvestigation as
required by thisAct, the Minister may by order direct that the shares
shall until further order be subject to the restrictionsimposed by this
section.

(2) Solong as any shares are directed to be subject to the
restrictionsimposed by this section—

(@ anytransfer of thoseshares, or inthecase of unissued shares
any transfer of theright to beissued therewith and any issue
thereof, shall bevoid;

(b) novoting rights shall be exercisablein respect of those
shares;

(© nofurther sharesshall beissuedinright of thosesharesorin
pursuance of any offer madeto the holder thereof;

(d) exceptinaliquidation no payment shal bemadeof any sums
duefrom the company on those shares, whether in respect
of capital or otherwise.
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(3) Wherethe Minister makesan order directing that shares
shall be subject to the said restrictions, or refusesto make an order
directing that shares shall cease to be subject thereto, any person
aggrieved thereby may apply to the Court, and the Court may, if it sees
fit, direct that the shares shall ceaseto be subject to thoserestrictions.

(4) Any order (whether of theMinister or of the Court) directing
that shares shall ceaseto be subject to restrictionswhichisexpressed
to bemade with aview to permitting atransfer of those shares may
continue the restrictions mentioned in paragraphs (c) and (d) of
subsection (2), either inwholeor in part, so far asthey relateto any
right acquired or offer made beforethetransfer.

(5) Any personwho—

(& exercisesor purportsto exerciseany right to dispose of any
shareswhich, to hisknowledge, arefor thetimebeing subject
to those restrictions or of any right to beissued with any
such shares; or

(b) votesinrespect of any such shares, whether as holder or
proxy, or appointsaproxy to votein respect thereof; or

(c) beingtheholder of any such shares, failsto notify of their
being subject to thoserestrictionsany person whom hedoes
not know to be aware of that fact but knowsto beentitled,
apart fromtherestrictions, to votein respect of those shares
whether asholder or proxy,

shdll beliableon summary conviction beforeaRes dent Magistrateto
imprisonment with or without hard |abour for aterm not exceeding six
monthsor to afinenot exceeding fifty thousand dollarsor to both such
imprisonment andfine.

(6) Wheresharesinany company areissued in contravention
of theredtrictions, the company and every officer of the company who
isindefault shall beliableto afine not exceeding fifty thousand dollars.

(7) A prosecution shall not beinstituted under this section by
any person other than the Director of Public Prosecutionsexcept by or
withthe consent of theMinigter.
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(8) Thissectionshdl gpply inrelationto debenturesasit applies
inrelationto shares.

aStattving for 171. Nothingintheforegoing provisionsof thisPart shall require
orneys

and bankers.  disclosureto the Minister or to any inspector appointed by him—

(@ byanattorney of any privileged communication madetohim
inthat capacity, except asrespectsthe name and address of
hisclient; or

(b) by acompany’sbankersassuch of any information astothe
affairsof any of their customersother than the company.

Directorsand other Officers
Number of 172—(1) A private company shall haveat |east onedirector, but a

directors and

secretary. public company shdl haveat least threedirectors, at least two of whom
are not employeesof thecompany or any of itsaffiliates.

(2) Every company shall have asecretary.

(3) A soledirector of acompany shall not also be secretary
thereof and no company shall—

(8 bhaveassecretary to the company, acorporation the sole
director of whichisasoledirector of the company; or

(b) haveassoledirector of thecompany, acorporationthesole
director of whichissecretary to the company.

(4) Itistheduty of thedirectorsof apublic company totakeall
reasonabl e stepsto ensure that the secretary or each joint secretary of
the company is aperson who appearsto them to have therequisite
knowledge and experienceto discharge the functions of secretary of
the company.

(5) Anything required or authorized to be done by or to the
secretary of acompany may, if the officeisvacant or thereisfor any
other reason no secretary capable of acting, be done by or to any
assistant or deputy secretary, or, if there is no assistant or deputy
secretary capable of acting, by or to any officer of the company
authorized generdly or specidly inthat behalf by thedirectors.
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(6) Noticeof the gppointment of asecretary toacompany shall
begiventotheRegigtrar inthe prescribed form within fifteen daysafter
thedate of that appointment.

173. A provisonrequiring or authorizing athing to bedoneby or to
adirector and the secretary shall not be satisfied by itsbeing done by
or to the same person acting both asdirector and as, or in place of, the
Secretary.

174.—(1) Every director and officer of acompany inexercisng his
powersand discharging hisdutiesshall—

(@ acthonestly andingood faithwith aview tothebest interest
of thecompany; and

(b) exercisethecare, diligenceand skill that areasonably prudent
person would exercise in comparable circumstances,
including, but not limited tothegenera knowledge, skill and
experienceof thedirector or officer.

(2) A director or officer of acompany shall not bein breach of
hisduty under thissection if thedirector or officer exercised duecare,
diligenceand skill inthe performance of that duty or believedinthe
existence of factsthat, if true, would render thedirector’sor officer’s
conduct reasonably prudent.

(3) For thepurposesof thissection, adirector or officer shall
be deemed to have acted with due care, diligence and skill where, in
the absence of fraud or bad faith, the director or officer reasonably
relied in good faith on documentsrel ating to the company’s affairs,
including financial statements, reports of expertsor on information
presented by other directors or, where appropriate, other officersand
professondls.

(4) Indetermining what arethe best interestsof thecompany, a
director or officer may haveregardto theinterestsof thecompany’s
shareholdersand employeesand the community inwhich thecompany
operates.

(5) Thedutiesimposed by subsection (1) onthedirectorsor
officersof acompany isowed to the company alone.
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(6) Where pursuant to acontract of servicewithacompany, a
director or officer isrequired to perform management functions, the
termsof that contract may requirethedirector or officer intheexercise
of thosefunctions, to observe ahigher standard than that specifiedin
subsection (1).

Restrictions 175.—(1) A person shall not be capableof being appointed director
ngoi ntment Of @company by the articles, and shall not be named asadirector or
vertisement PYOPOSEd director of acompany in aprospectusissued by or on behalf
of director.  Of the company, or as proposed director of anintended company ina
prospectusissuedinrel ation to that intended company, or in astatement
inlieu of prospectusdelivered to the Registrar by or on behalf of a
company, unless, beforetheregidration of thearticlesor thepublication
of theprospectus, or theddivery of the statement in lieu of prospectus,
asthe case may be, he has by himself or by his agent authorized in
writing—
(& dggnedandddiveredtotheRegistrar for registration aconsent
inwriting to act assuch director; and

(b) eithe—

()  sgnedthearticlesfor anumber of sharesnot less
thanhisqualification, if any; or

(i)  takenfrom the company and paid or agreed to
pay for hisqudification shares, if any; or

(i) signed and delivered to the Registrar for
registration an undertaking inwriting to takefrom
the company and pay for hisqudification shares,
if any; or

(iv) madeandddiveredtotheRegistrar for registration
adtatutory declaration to the effect that anumber
of shares, notlessthanhisqudification, if any, are
registeredinhisname.

(2) Whereaperson hassigned and delivered asaforesaid an
undertaking to take and pay for hisqualification shares, he shall, as
regardsthose shares, beinthe sameposition asif he had signed the
articlesfor that number of shares.
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(3) Onthe application for registration of the articles of a
company the gpplicant shdl ddliver tothe Registrar alist of the persons
who have consented to be directors of the company, and if thislist
containsthe name of any person who hasnot so consented, theapplicant
shall beliableto afine not exceeding one hundred thousand dollars.

(4) Thissectionshall not apply to—
(& acompany not havingasharecapital; or
(b) aprivate company; or

(© acompany whichwasaprivate company before becoming
apublic company; or

(d) aprospectusissued by or on behalf of acompany after the
expiration of oneyear from the date on which the company
wasentitled to commence business.

176. Theactsof adirector or manager shal bevalid notwithstanding
any defect that may afterwards be discovered in his appointment or
qudification.

177—(1) Without pregjudiceto therestrictionsimposed by section
175, it shall betheduty of every director whoisby thearticlesof the
company required to hold aspecified share qualification, andwhois
not dready qudified, to obtain hisqudlification within two monthsafter
hisappointment, or such shorter timeasmay befixed by thearticles.

(2) Forthepurposeof any provisioninthearticlesrequiringa
director or other officer to hold aspecified sharequdlification, the bearer
of asharewarrant shall not be deemed to be the holder of the share
specifiedinthewarrant.

(3) Theofficeof director of acompany shall bevacatedif the
director doesnot within two monthsfrom the date of hisappointment,
or within such shorter timeasmay befixed by thearticles, obtain his
qualification, or if after theexpiration of that period or shorter timehe
ceasesat any timeto hold hisqualification.

(4) A personvecating officeunder thissection shdl beincapable
of being regppointed director of the company until hehasobtained his
qudification.
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(5) If after the expiration of the period or shorter time any
unqualified person actsasadirector of the company, heshal beliable
to afine not exceeding two thousand dollarsfor every day between the
expiration of the period or shorter timeor the day on which he ceased
to be qualified, as the case may be, and the last day on whichiitis
proved that he acted asadirector.

178.—(1) Atagenera meeting of acompany other than aprivate
company, amotion for the appointment of two or more persons as
directorsof thecompany by asingleresolution shal not bemade, unless
aresolution that it shall be so made hasfirst been agreed to by the
meeting without any vote being given againgt it.

(2) Aresolution moved in contravention of thissection shdl be
void, whether or not itsbeing so moved was objected to at thetime:

Provided that—

(@ thissubsectionshal not betaken asexcluding the operation
of section 176; and

(b) wherearesolution so movedispassed, no provisionfor the
automatic reappointment of retiring directorsin default of
another appointment shall apply.

(3) For the purposesof thissection, amotion for approvinga
person’ sappointment or for nominating aperson for appointment shall
betreated asamotion for hisappointment.

(4) Nothinginthissectionshal apply toaresolution dteringthe
company’sarticles.

179.—(1) A company may by ordinary resolutionremoveadirector
beforetheexpiration of hisperiod of officenotwithstanding anythingin
itsarticlesor in any agreement betweenitand him:

Provided that this subsection shall not, in the case of a private
company, authorizetheremova of adirector holding officefor lifeon
the 5th of February, 1963, whether or not subject to retirement under
anagelimit by virtueof thearticlesor otherwise.
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(2) Specia noticeshall berequired of any resolutionto remove
adirector under thissection or to appoint somebody instead of adirector
so removed at the meeting at which heisremoved, and on receipt of
notice of anintended resol ution to removeadirector under thissection
the company shall forthwith send a copy thereof to the director
concerned, and the director (whether or not he isamember of the
company) shal beentitled to be heard on the resol ution at the meeting.

(3) Wherenaticeisgiven of anintended resolutiontoremovea
director under thissection and thedirector concerned makeswith respect
thereto representationsin writing to the company (not exceeding a
reasonabl e length) and requeststheir notification to members of the
company, the company shall, unlessthe representationsarereceived
by it toolatefor it to do so—

(& inany notice of the resolution given to members of the
company statethefact of the representations having been
made; and

(b) sendacopy of therepresentationsto every member of the
company to whom notice of the meeting is sent (whether
beforeor after receipt of the representationsby thecompany),

and if acopy of therepresentationsisnot sent asaforesaid because
received toolate or because of the company’sdefault, the director may
(without prejudice to hisright to be heard orally) require that the
representations shall beread out at the meeting:

Provided that copiesof the representations need not be sent out and
the representations need not be read out at the meeting if, on the
application either of the company or of any other personwho clamsto
be aggrieved, the Court is satisfied that the rights conferred by this
section are being abused to secure needless publicity for defamatory
matter; and the Court may order the company’scostson an application
under this section to be paid in whole or in part by the director,
notwithstanding that heisnot aparty to theapplication.

(4) A vacancy created by theremoval of adirector under this
section, if not filled at the meeting at which heisremoved, may befilled
asacasual vacancy.

137



138 [No. ] The Companies Act, 2004

(5) A person appointed director in place of aperson removed
under thissection shall betreated, for the purpose of determining the
timeat which heor any other director istoretire, asif he had become
director ontheday onwhich the personinwhose place heisappointed
waslast appointed adirector.

(6) Nothinginthissection shal betaken asdepriving aperson
removed thereunder of compensation or damages payableto himin
respect of the termination of his appointment as director or of any
appointment terminating with that asdirector or asderogating fromany
power to removeadirector which may exist apart from this section.

Court 180.—(1) Where, pursuant to subsection (2), acomplaint ismade
disqualified .
directors. tothe Reqgistrar by—

(@ shareholdersof acompany;

(b) membersof theboard of directorsof acompany or creditors
of acompany, asthe case may be; or

(¢) theliquidator of thecompany, or the Trustee,

that personisunfit to be concerned in the management of acompany,
the Regigtrar shal act in accordance with subsection (3).

(2) A complaint referredtoin subsection (1) shall beinwriting
and shall statethegroundsonwhichitismade.

(3) Uponreceipt of such acomplaint the Registrar shall—

(@ investigate the matter and afford to the complainants an
opportunity to be heard; and

(b) if satisfied that thereare sufficient groundsfor ahearing of
the matter by the Court, issue acertificateto that effect to
the shareholders, liquidator, Trustee, membersor creditors,
asthe case may be, who shall, subject to subsection (7),
have the right to make an application to the Court on the
matter.

(4) Any shareholder, member or creditor, asthe case may be,
whoisaggrieved by arefusal of the Registrar to issue a certificate
referredtoin subsection (3) (b), may appeal against that decisontothe
Master in Chambers.
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(5) Wherethe Registrar issatisfied that apersonisunfit to be
concerned in the management of acompany, the Registrar may make
an applicationto the Court on the matter.

(6) Where, on an application made pursuant to subsection (3)
(b) or (5), itismadeto appear to the Court that apersonisunfit to be
concerned in the management of acompany, the Court may order that,
without the prior leave of the Court, that person may not beadirector
of thecompany, or inany way, directly or indirectly, be concerned with
the management of the company for such period asmay be specifiedin
theorder—

@

(b)

beginningwiththedateof theorder or, if thepersonissarving,
or isto serve, aterm of imprisonment and the Court so
directs, beginning with the date on which he completesthat
term of imprisonment or isotherwise rel eased from prison;
and

not exceedingfiveyears.

(7) Indetermining whether or not to make an order under
subsection (6) the Court shall haveregard tothefollowing—

@

(b)

©

©

©

any misfeasanceor breach of any fiduciary or other duty by
thedirector inrelation to the company;

any misapplicationsor retention by thedirector of, or any
conduct by thedirector giving riseto an obligationto account
for, any money or other property of the company;

the extent of thedirector'sresponsibility for any failure by
the company to comply with the provisions of thisAct in
relation to the keeping and maintenance of accounting
records,

whether the director hasknowingly been party to carrying
on the business of the company in amanner for which he
may beliable (whether he hasbeen convicted or not) under
section 322;

such other circumstances as may be prescribed.
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(8) Beforemaking an application under thissectioninreation
to any person, theRegistrar or any other person intending to apply shall
give to the person concerned not less than ten days' notice of the
intentionto makethe application.

(9) Onthehearing of an application made under thissectionor,
asthecasemay be, an application for leave asmentioned in subsection
(6), any person concerned with the application may appear and call
attention to any mattersthat arerelevant, and may give evidence, call
witnesses and be represented by an attorney-at-law.

fgovisjons a  181.—(1) If any person being an undischarged bankrupt actsas

undischarged  director of, or directly or indirectly takespart in, or isconcernedinthe
DheitS management of, any company except with theleave of the Court, he
directors. ghal| beliableon conviction onindictment toimprisonment with or without
hard labour for a term not exceeding two years, or on summary
conviction beforeaRes dent Magidratetoimprisonment with or without
hard|abour for aterm not exceeding two yearsor to afinenot exceeding

two hundred thousand dollars, or to both such imprisonment and fine:

Provided that aperson shall not be guilty of an offence under this
section by reason that he, being an undischarged bankrupt, has acted
asdirector of, or taken part or been concerned in the management of a
company, if hewasonthe appointed day acting asdirector of, or taking
part or being concerned in the management of , that company and has
continuously so acted, taken part, or been concerned sincethat date
and the bankruptcy was prior to that date.

(2) Leaveof theCourt for the purposesof thissection shall
not be given unlessnotice of intention to apply therefor hasbeen served
ontheTrustee, andit shal betheduty of the Trusteg, if heisof opinion
that itiscontrary tothe publicinterest that any such application should
be granted, to attend on the hearing of and opposethe granting of the
goplication.

(3) In this section the expression “company” includes an
unregistered company and acompany incorporated outsidetheldand
which hasan established placeof businesswithintheldand.



